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Abstract 

A r t i c l e I of the Outer Space Treaty 
declares that a l l states have the right to 
use outer space. However, i f states do not 
have access to launch vehicles or services, 
their a b i l i t y to exercise that right is 
l i m i t e d . The character of legal regula
tions related to the procurement of launch 
vehicles and services thus becomes quite 
important. Due to concerns about missile 
p r o l i f e r a t i o n in the aftermath of the su
perpower c o n f l i c t , these regulations have 
become more r e s t r i c t i v e at a time when most 
states are seeking fewer barriers to trade. 
This paper explores the apparent contradic
tion between these two trends, and makes 
recommendations for their r e c o n c i l i a t i o n . 

Introduction 

This paper begins with a general d i s 
cussion of the legal principles of public 
procurement and free trade, such as "na
tional treatment," "transparency," and 
"juste retour," as they relate to launch 
a c t i v i t i e s . Second, the issue of state 
aids and other non-tariff trade barriers 
are examined in light of the trend towards 
commercialization and privatization of 
launch a c t i v i t i e s . T h i r d , government and 
private procurement of launch vehicles and 
services are discussed, using the legal 
regulations of the United States as an 
example. F i n a l l y , the paper examines i n 
ternational procurement of launch vehicles 
and services, with a particular focus on 
the role of export controls and the Missile 
Technology Control Regime (MTCR). 
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General Principles of 
Procurement and Trade 

Launch vehicles and services have 
been largely exempt from the general 
principles of procurement and trade. 
The roots of most currently available 
launch vehicles can be traced back to 
highly c l a s s i f i e d mil i tary research and 
development programs. As a r e s u l t , 
"procurement" was limited to quali f ied 
domestic commercial e n t i t i e s or to the 
state i t s e l f . The potential for launch 
vehicles to be used as delivery v e h i 
cles for weapons of mass destruction, 
or as weapons in themselves, has-se
verely restricted international trade 
in this area. Another reason for pro
curement and trade r e s t r i c t i o n s is 
that, as with nuclear weapons, launch 
capability confers a certain p o l i t i c a l 
status to states that they are r e l u c 
tant to share. Notwithstanding these 
impediments, the general principles of 
procurement and trade may yet be a p p l i 
cable to launch vehicles and services. 

National Treatment 

If a state consents to give "na
tional treatment" in areas such as 
taxation, legal recourse, or procure
ment, i t means that the state w i l l 
treat foreign entit ies the same as i t 
does domestic e n t i t i e s . The concept of 
national treatment gained prominence 
after World War II with the adoption of 
the General Agreement on T a r i f f s and 
Trade (GATT). 1 The United States has 
codified national treatment as one of 
i t s principal trade negotiating objec 
t ives .* With regard to trade in s er 
vices, the objectives include "to r e 
duce or to eliminate barriers to , or 
other distortions of, international 
trade in services, including b a r r i e r s 
that deny national treatment and r e 
strictions on establishment and opera
tion in such markets." 1 
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In pursuing these o b j e c t i v e s , however, 
U.S. negotiators " s h a l l take i n t o account 
l e g i t i m a t e United States domestic objec
t i v e s i n c l u d i n g . . . e s s e n t i a l s e c u r i t y 
. . . i n t e r e s t s and the law and r e g u l a t i o n s 
r e l a t e d t h e r e t o . " 4 As a r e s u l t , because 
launch v e h i c l e s and s e r v i c e s are covered 
under most of the same n a t i o n a l s e c u r i t y 
exemptions accorded to m i l i t a r y programs, 
n a t i o n a l treatment i n the procurement and 
trade of launch v e h i c l e s and s e r v i c e s has 
not yet been a p r i n c i p a l n e g o t i a t i n g objec
t i v e of the United S t a t e s . 

Transparency 

The term "transparency" r e f e r s to the 
character of a s t a t e ' s r e g u l a t o r y proce
dures. For example, i f a s t a t e ' s procure
ment r e g u l a t i o n s are transparent, e n t i t i e s 
from other s t a t e s would have the same i n 
formation about the procedures as domestic 
e n t i t i e s . L i k e n a t i o n a l treatment, t r a n s 
parency i s a p r i n c i p a l trade n e g o t i a t i n g 
o b j e c t i v e of the United S t a t e s . 5 In U.S. 
procurement law, transparency i s a goal of 
the f u l l and open competition required by 
the Competition i n Contracting Act of 
1984,' as amended. With regard to launch 
v e h i c l e s and s e r v i c e s , however, the United 
S t a t e s , l i k e other c o u n t r i e s , has methods 
fo r l i m i t i n g competition i n procurement. 

For example, the procurement r e g u l a 
t i o n s a p p l i c a b l e to the N a t i o n a l Aeronau
t i c s and Space A d m i n i s t r a t i o n (NASA) pro
vide for the e x c l u s i o n of procurement 
sources i n appropriate circumstances. 7 

NASA may l i m i t f u l l and open competition i f 
there i s only one responsible source and no 
other s u p p l i e s or s e r v i c e s s a t i s f y agency 
requirements, i f there i s "unusual and 
compelling urgency," i f the r e s t r i c t i o n i s 
pursuant to an i n t e r n a t i o n a l agreement, or 
i f the r e s t r i c t i o n i s i n the " p u b l i c i n t e r 
e s t . " 8 As a r e s u l t , while the general 
procurement p o l i c y of the United States 
promotes f u l l and open competition, the 
procurement of launch v e h i c l e s and s e r v i c e s 
can be l i m i t e d to c e r t a i n domestic e n t i t i e s 
through one or more of the above excep
t i o n s . 

Juste Retour 

The concept of " j u s t e retour" i s a 
r e l a t i v e l y new p r i n c i p l e i n i n t e r n a t i o n a l 
procurement and trade. The European coun
t r i e s apply i t as a safeguard for the i n t e 

g r a t i o n process. Under the p r i n c i p l e 
of j u s t e retour, each s t a t e i s to r e 
ceive procurement c o n t r a c t s whose t o t a l 
value i s p r o p o r t i o n a l to that s t a t e ' s 
investment i n a p a r t i c u l a r p r o j e c t or 
f i e l d of development. In the context 
of launch v e h i c l e s and s e r v i c e s , the 
European Space Agency (ESA) i s the 
c o o r d i n a t i n g agency, and each s t a t e 
expects to receive c o n t r a c t s w i t h a 
t o t a l value p r o p o r t i o n a l to i t s i n v e s t 
ment i n ESA. In theory, the p r i n c i p l e 
of j u s t e retour promotes i n t e r n a t i o n a l 
cooperation by ensuring that each s t a t e 
receives i t s f a i r share of work. In 
p r a c t i c e , however, i t may be d i f f i c u l t 
to spread the work p r o p o r t i o n a t e l y , 
e s p e c i a l l y i n advanced technology a r 
eas, such as launch v e h i c l e s and s e r 
v i c e s , where not a l l s t a t e s have compa
rable c a p a b i l i t i e s . Neverthe. ss, the 
p r i n c i p l e of j u s t e retour remains a 
goal of European p r o j e c t s , and can be 
expected to be a p p l i e d to i n t e r n a t i o n a l 
space p r o j e c t s beyond Europe i n the 
f u t u r e . 

State Aids and Other 
Non-Tariff Trade Barriers 

Just as the i n t e r n a t i o n a l market 
for launch v e h i c l e s and s e r v i c e s i s 
d i s t o r t e d by exceptions to the general 
p r i n c i p l e s of procurement and trade, i t 
i s a l s o d i s t o r t e d by s t a t e a i d s and 
other n o n - t a r i f f trade b a r r i e r s . 

State Aids 

"State a i d s " r e f e r s p r i m a r i l y to 
s u b s i d i e s , both d i r e c t and i n d i r e c t , 
for a c t i v i t i e s that s t a t e s want the 
commercial sector to perform. J u s t i f i 
c a t i o n s for such s u b s i d i e s range from 
promotion of technologies that the 
commercial sector otherwise would be 
r e l u c t a n t to invest i n on i t s own to 
the support of uncompetitive i n d u s t r i e s 
on grounds of n a t i o n a l s e c u r i t y . State 
aids include d i r e c t s u b s i d i e s of cash 
i n f u s i o n s , low i n t e r e s t loans, loan 
guarantees, debt f o r g i v e n e s s , and tax 
i n c e n t i v e s , such as a c c e l e r a t e d depre
c i a t i o n or investment tax c r e d i t s f o r 
research and development. 

H i s t o r i c a l l y , s t a t e a i d s have 
played a s i g n i f i c a n t r o l e i n the d e v e l 
opment of emerging i n d u s t r i e s such as 

This article from International Institute of Space Law is published by Eleven international publishing and made available to anonieme bezoeker



the launch v e h i c l e and s e r v i c e s s e c t o r . 
For example, the a i r c r a f t i n d u s t r y b e n e f i t 
ted g r e a t l y from m i l i t a r y spending i n World 
War I , and has continued to b e n e f i t from 
m i l i t a r y spending through the present day. 
Even i n the c i v i l i a n s e c t o r , the controver
sy over s u b s i d i e s from European governments 
for the development of Airbus a i r c r a f t 
shows that the issue of s t a t e a i d s can 
continue to play a s i g n i f i c a n t r o l e even 
a f t e r the maturation of a p a r t i c u l a r indus
t r y . This s i t u a t i o n i s e s p e c i a l l y true i n 
areas of s t r a t e g i c importance, such as 
a i r c r a f t , s t e e l , or launch v e h i c l e s and 
s e r v i c e s , where s u b s i d i e s encourage produc
t i o n even i f there i s overcapacity i n the 
worldwide market. 

A recent attempt to s u b s i d i z e the U.S. 
launch v e h i c l e and s e r v i c e s i n d u s t r y was 
the J u l y 1, 1992 approval of the Commercial 
Space Competitiveness Act of 1992 by the 
Science, Space and Technology Committee of 
the U.S. House of Representatives. This 
b i l l , H.R. 3848, includes a p r o v i s i o n i n 
which the government would give matching 
grants to the commercial sector f o r im
provements to the nation's commercial space 
launch i n f r a s t r u c t u r e . ' The i n i t i a t o r of 
t h i s p r o v i s i o n was Representative Jim 
Bacchus ( D-FL), whose d i s t r i c t includes the 
Kennedy Space Center and Cape Canaveral A i r 
Force S t a t i o n . When he introduced h i s 
b i l l , Rep. Bacchus sta t e d that the l e g i s l a 
t i o n " i s a v i t a l step toward ensuring that 
America's commercial space ind u s t r y can 
compete with France, Japan and other coun
t r i e s that are s u b s t a n t i a l l y s u b s i d i z i n g 
t h e i r e f f o r t s . " 1 0 Senator Bob Graham ( D -
FL) has introduced a b i l l w i t h a s i m i l a r 
p r o v i s i o n (S. 2789), which i s pending i n 
the United States Senate. While i t i s 
u n l i k e l y that t h i s p r o v i s i o n w i l l become 
law before the end of t h i s Congress, i t 
shows that governments are l o o k i n g f o r 
novel ways to promote t h e i r launch v e h i c l e 
and s e r v i c e s i n d u s t r i e s . 

Other Non-Tariff Trade B a r r i e r s 

State aids are perhaps the most preva
l e n t , but by no means the only, type of 
n o n - t a r i f f trade b a r r i e r . Other such bar
r i e r s include t e c h n i c a l s p e c i f i c a t i o n s and 
standards, environmental and worker sa f e t y 
r e g u l a t i o n s , r u l e s of o r i g i n and marking, 
and domestic content requirements. Perhaps 
the most notorious example of domestic 
content r e s t r i c t i o n s i s the Buy American 
Act of 1988 , 1 1 as amended. Presumably, 

t h i s l e g i s l a t i o n could be a p p l i c a b l e to 
the procurement of non-U.S. launch 
v e h i c l e s and s e r v i c e s . 

Procurement of Launch 
Vehicles and Services 
in the United States 

The U.S. government plays three 
d i f f e r e n t types of r o l e s i n the launch 
v e h i c l e and s e r v i c e s s e c t o r . The t r a 
d i t i o n a l , and s t i l l most common, r o l e 
i s the government as purchaser of 
launch v e h i c l e s and s e r v i c e s from com
me r c i a l e n t i t i e s . The second r o l e , 
government as p r o v i d e r of launch s e r 
v i c e s , gained prominence with the en
actment of the Commercial Space Launch 
Act of 1984. 1 2 The t h i r d r o l e i s gov
ernment as r e g u l a t o r and promoter of 
p r i v a t e t r a n s a c t i o n s i n the launch 
v e h i c l e and s e r v i c e s i n d u s t r y . This 
l a t t e r r o l e was c l a r i f i e d by the Com
mer c i a l Space Launch Act Amendments of 
1988 . 1 3 Because A r t i c l e s VI and VII of 
the Outer Space T r e a t y 1 4 provide "that 
s t a t e s are i n t e r n a t i o n a l l y r e s p o n s i b l e 
and l i a b l e , r e s p e c t i v e l y , f o r space 
a c t i v i t i e s conducted by domestic e n t i 
t i e s , governments always have some r o l e 
i n the procurement of launch v e h i c l e s 
and s e r v i c e s . The d i f f e r e n t r o l e s of 
government involvement i n the launch 
v e h i c l e and s e r v i c e s i n d u s t r y simply 
r e f l e c t the v a r i o u s c h a r a c t e r s and 
extent of government involvement. 

The Government as Purchaser 
of Launch V e h i c l e s and S e r v i c e s 

The t r a d i t i o n a l r o l e of government 
as purchaser of launch v e h i c l e s and 
s e r v i c e s has i t s roots i n b a s i c govern
ment contract law. For example, Sec
t i o n 203(c)(5) of the N a t i o n a l Aeronau
t i c s and Space Act a u t h o r i z e s NASA 

to enter i n t o and perform 
such c o n t r a c t s , leases 
cooperative agreements, or 
other t r a n s a c t i o n s as may be 
necessary i n the conduct of 
i t s work and on such terms as 
i t may seem a p p r o p r i a t e , with 
any agency or i n s t r u m e n t a l i t y 
of the United S t a t e s , . . . 
or with any person, f i r m , 
a s s o c i a t i o n , c o r p o r a t i o n , or 
e d u c a t i o n a l i n s t i t u t i o n . 

1 5 
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Procurement of launch v e h i c l e s and 
s e r v i c e s by NASA and other U.S. government 
agencies i s conducted pursuant to the Fed
e r a l A c q u i s i t i o n Regulation (FAR). 1 6 

The Government as Provider 
of Launch Services 

In l i g h t of growing competition by the 
European Ariane launch v e h i c l e s , the U.S. 
government began to search f o r ways to 
promote the domestic commercial launch 
v e h i c l e and s e r v i c e s i n d u s t r y i n the e a r l y 
1980s. The r e s u l t of these e f f o r t s was the 
Commercial Space Launch Act of 1984 
(CSLA). 1 7 This l e g i s l a t i o n e s t a b l i s h e d the 
O f f i c e of Commercial Space Tra n s p o r t a t i o n 
(OCST) i n the Department of T r a n s p o r t a t i o n 
to l i c e n s e and regulate the commercial 
launch v e h i c l e and s e r v i c e s i n d u s t r y . 1 8 

The CSLA was intended to go beyond the 
mere r e g u l a t i o n of the commercial launch 
v e h i c l e and s e r v i c e s i n d u s t r y . I t was a l s o 
designed to promote the development of the 
industry by making government f a c i l i t i e s 
a v a i l a b l e to the commercial i n d u s t r y on a 
cost reimbursable b a s i s , and by promoting 
the use of commercial launch v e h i c l e s and 
s e r v i c e s by U.S. government agencies. Un
der the CSLA, government agencies would 
purchase launch s e r v i c e s rather than the 
launch v e h i c l e s themselves. Therefore, 
u n l i k e the t r a d i t i o n a l procurement ap
proach, the government would not gain t i t l e 
to the launch v e h i c l e s . 1 ' The use of gov
ernment f a c i l i t i e s by the commercial launch 
v e h i c l e and s e r v i c e s i n d u s t r y i s u s u a l l y 
based on a model agreement approved by NASA 
and the U.S. A i r Force i n 1983, and r e v i s e d 
i n 1988 . 2 0 

The Government as Regulator and 
Promoter of Private Transactions 

The CSLA succeeded i n generating i n 
t e r e s t i n the commercial launch v e h i c l e and 
s e r v i c e s i n d u s t r y . However, a spate of 
launch f a i l u r e s i n the mid-1980s r e s u l t e d 
i n a meteoric r i s e i n insurance costs that 
stunted the growth of the f l e d g l i n g indus
t r y . 2 1 In response, Congress enacted the 
CSLA Amendments of 1988 . 2 2 Under the CSLA, 
commercial launch providers already were 
required to obtain l i a b i l i t y insurance f o r 
claims by t h i r d p a r t i e s . 2 3 However, with 
regard to l i a b i l i t y between launch p a r t i c i 
pants, the 1988 Amendments required each 
launch provider that received a l i c e n s e 

from the OCST to o b t a i n cross-waivers 
of claims from each launch p a r t i c i 
p a n t . 2 4 In e f f e c t , Congress was reduc
ing the insurance burden by r e q u i r i n g 
launch providers to o b t a i n l i a b i l i t y 
insurance only f o r t h i r d party c l a i m s , 
and by f o r c i n g launch p a r t i c i p a n t s to 
bear t h e i r own r i s k . The launch par
t i c i p a n t s were then free to o b t a i n 
separate insurance for t h e i r launch 
v e h i c l e s or s a t e l l i t e s , or to s e l f -
insure t h e i r a s s e t s . 

This p o l i c y of spreading r i s k s 
among launch p a r t i c i p a n t s was t e s t e d i n 
a f e d e r a l court case regarding the 
launch f a i l u r e of the I n t e r n a t i o n a l 
Telecommunications S a t e l l i t e Organiza
t i o n (INTELSAT) s a t e l l i t e that was 
r e c e n t l y rescued by the U.S. Space 
S h u t t l e . In t h i s case, M a r t i n 
M a r i e t t a , the launch p r o v i d e r , obtained 
a launch l i c e n s e from the OCST, and 
entered i n t o cross-waivers w i t h INTEL
SAT as required by the CSLA Amendments 
of 1988. Martin M a r i e t t a ' s f i r s t argu
ment was t h a t , even absent express 
p r o v i s i o n s , the new p o l i c y imputed 
cross-waivers i n t o launch c o n t r a c t s 
that preempted any t o r t claims by IN
TELSAT for the launch f a i l u r e . The 
court r e j e c t e d t h i s argument, noting 
that 

Nowhere does the s t a t u t o r y 
language even begin to suggest 
that cross waivers w i l l be 
imputed i n t o c o n t r a c t u a l 
agreements which do not 
contain express cross waiver 
p r o v i s i o n s . The s t a t u t e 
requires only that the 
l i c e n s e e include cross 
waivers i n i t s c o n t r a c t . 
Should the l i c e n s e e f a i l 
to comply with such r e q u i r e 
ments, the Department of 
Transportation has the power 
to revoke the launch p r o v i d e r ' s 
l i c e n s e or otherwise d i s c i p l i n e 
the l i c e n s e holder. However, 
nothing i n the language of the 
s t a t u t e i n d i c a t e s that a 
launch p a r t i c i p a n t cannot be 
held l i a b l e i f the c o n t r a c t 
does not c o n t a i n the required 
waivers. 2 6 

The court a l s o noted that the 
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l i cense i t s e l f stated that i f Mart in 
Marie t ta f a i l e d to enter into cross-waivers 
for claims a r i s i n g from launch f a i l u r e s , 
"Martin Mar ie t ta s h a l l indemnify and be 
responsible for any and a l l l i a b i l i t y , loss 
or damage r e s u l t i n g from such f a i l u r e . " 2 7 

Once the court refused to give the 
cross-waivers preemptive f o r c e , INTELSAT 
was free to ra i se i t s tor t claims of n e g l i 
gence, gross negl igence, and negl igent 
misrepresentat ion. However, the court 
refused to reach beyond the c o n t r a c t , s t a t 
ing that 

In the case at bar , the p a r t i e s 
had the opportunity to a l l o c a t e 
the r i s k of economic loss to 
t h i r d p a r t i e s , and were both 
s u f f i c i e n t l y soph i s t i ca ted to 
a l l o c a t e the r i s k between them
se lves . Under A r t i c l e 17.5.2 
of t h i s contrac t , INTELSAT agreed 
to assume r e s p o n s i b i l i t y for 
purchasing insurance to protect 
i t s property , but in f a c t , 
f a i l e d to purchase such 
insurance. Had i t done so, the 
damage to INTELSAT'S s a t e l l i t e 
and booster motor, as wel l as i t s 
l o s t p r o f i t , and costs to attempt 
rescue, could have been c o v e r e d . 2 8 

The court rejected the negl igent mis
representat ion theory, because "the con
t r a c t i t s e l f imposes no duty on Mart in 
Mar ie t ta to exercise due care to avoid 
negl igence, and thus an ac t ion in tor t i s 
improper ." 2 ' The court a l so denied the 
negligence and gross negligence claims 
s t a t i n g that the intent of Congress was to 
bar recovery i n a l l c a s e s . 3 0 

If t h i s court were to i n v a l i 
date the subject tor t c la im 
waivers as they apply to 
gross negl igence, i t would 
s u b s t a n t i a l l y undermine the 
protect ions Congress intended 
for commercial space launchers . 
P l a i n t i f f s would be able to 
sue for damages on every 
imperfect space launch, 
simply by c la iming under a 
gross negligence theory 
rather than an ordinary n e g l i 
gence theory. The r e s u l t i n g 
cost of l i t i g a t i o n , as wel l 
as the p o t e n t i a l exposure, 
would require launch providers 

to obta in expensive insurance, 
i f a v a i l a b l e , or a l t e r n a t i v e l y 
to s e l f insure and "bet the 
farm" on every space launch. 
This i s p r e c i s e l y the 
s i t u a t i o n Congress sought 
to a v o i d . 3 1 

The c o u r t ' s d e c i s i o n in Mart in 
Mar ie t ta seems to implement the intent 
of Congress to spread the r i s k across 
launch p a r t i c i p a n t s , rather than r e 
q u i r i n g the launch provider to insure 
against a l l r i s k s . However, a f t er the 
contract issues were decided on Novem
ber 19, 1991, the e n t i r e case was ap
pealed by INTELSAT to the U . S . Court of 
Appeals for The Fourth C i r c u i t on Janu
ary 3, 1992. O r a l argument at the 
Court of Appeals was held on June 3, 
1992, and a d e c i s i o n on the l e g a l con
c lus ions of the d i s t r i c t court could be 
issued by the time t h i s paper i s pub
l i s h e d . 

The f i n d i n g of no preemption i s 
more l i k e l y to stand, because i t has 
strong bases in both s t a t u t o r y con
s t r u c t i o n and p u b l i c p o l i c y . On the 
other hand, the d i s t r i c t c o u r t ' s t r e a t 
ment of the t o r t c laims i s much weaker. 
For example, the very r e a l d i f f e r e n c e s 
between simple negligence and gross 
negligence were subsumed by the broad 
i n t e r p r e t a t i o n of congress iona l i n t e n t . 

Notwithstanding poss ib l e m o d i f i c a 
t ions to the d i s t r i c t c o u r t ' s d e c i s i o n , 
the Court of Appeals i s l i k e l y to up
hold the general intent of Congress. 
As more commercial e n t i t i e s procure , as 
wel l as supply, launch v e h i c l e s and 
s e r v i c e s , i t i s e s s e n t i a l that r i s k s be 
spread among the p a r t i c i p a n t s . Due to 
the complexity and cost of space a c t i v 
i t i e s , p a r t i c i p a n t s in launch a c t i v i 
t i e s w i l l undoubtedly be found to be 
sophi s t i ca ted commercial ac tors who 
cannot re ly on the courts to remedy 
t h e i r commercial d e f i c i e n c i e s . Th i s 
s i t u a t i o n was recognized by the d i s 
t r i c t court in Mart in M a r i e t t a when i t 
s tated 

As mankind ventures f o r t h from 
the home p lanet , great hazards, 
known and as yet unknown, w i l l 
confront us. Now, and perhaps 
for as long as the human race 
seeks to go where i t has not 
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gone before, there s h a l l be 
missions which cannot not be 
"safe" as that term i s used 
i n the context of t e r r e s t r i a l 
a c t i v i t i e s . Those who seek to 
explore, and to e x p l o i t , outer 
space should do so charged with 
acceptance of the unknown, and 
perhaps unknowable, p e r i l s to be 
faced i n that vast and 
p o t e n t i a l l y h o s t i l e environ
ment . 3 2 

International Procurement 
and Export Controls 

The i n t e r n a t i o n a l procurement of 
launch v e h i c l e s and s e r v i c e s has greater 
r i s k s and creates greater concerns than the 
a l l o c a t i o n of r i s k s among domestic e n t i 
t i e s . Because launch v e h i c l e s and other 
spacecraft have m i l i t a r y , as w e l l as c i v i l 
i a n , c a p a b i l i t i e s , s p a ce-faring nations 
have n a t i o n a l s e c u r i t y i n t e r e s t s i n con
t r o l l i n g launch v e h i c l e p r o l i f e r a t i o n . The 
method of c o n t r o l can be domestic or t r a n s 
n a t i o n a l . 

U.S. Export Controls 

In the United S t a t e s , the current 
export c o n t r o l regime i s administered by 
both the State Department and the Commerce 
Department. Many space-related exports are 
c o n t r o l l e d by the State Department under 
the Arms Export C o n t r o l Act (AECA) 3 3, as 
amended. Under the a u t h o r i t y of the AECA, 
the State Department has issued the I n t e r 
n a t i o n a l T r a f f i c i n Arms Regulations 
(ITAR), which includes the United States 
Munitions L i s t (USML). 3 4 On A p r i l 22, 
1992, the State Department proposed amend
ing the USML to create a new category f o r 
spacecraft to streamline export of communi
cat i o n s s a t e l l i t e s . 3 5 However, the export 
of launch v e h i c l e s w i l l remain t i g h t l y 
c o n t r o l l e d under Category IV of the USML. 3 4 

While the export of complete launch 
v e h i c l e s and m i s s i l e s i s c o n t r o l l e d under 
the USML, machinery and component parts 
that may be used i n programs by other coun
t r i e s to develop launch v e h i c l e s can be 
considered "dual use" items. Such items 
may have both c i v i l i a n and m i l i t a r y uses, 
and t h e i r export i s regulated by the Com
merce Department under the Export Adminis
t r a t i o n Act (EAA) 3 7, as amended. The EAA 
authorized the Commerce Department to issue 
the Export A d m i n i s t r a t i o n Regulations 

(EAR), which includ e the Commerce Con
t r o l L i s t ( C C L ) . 3 8 The CCL i s the 
counterpart to the USML, and incl u d e s 
dual use items. 

On June 16, 1992, the Commerce 
Department amended the EAR to c l a r i f y 
"which d e s t i n a t i o n s require a v a l i d a t e d 
l i c e n s e when an exporter knows that the 
items w i l l be used i n the design, de
velopment, production or use of mis
s i l e s . " 3 ' The i n t e r i m r u l e added a 
l i s t of m i s s i l e technology p r o j e c t s , 
c o u n t r i e s and regions to Supplement No. 
6 of Part 778 of the EAR. This l i s t 
i d e n t i f i e d launch v e h i c l e programs i n 
B r a z i l , China, I n d i a , I r a n , North Ko
rea, P a k i s t a n , South A f r i c a and Middle 
Eastern c o u n t r i e s as r e s t r i c t e d d e s t i 
n a t i o n s . 4 0 

Although t h i s r u l e f o r the f i r s t 
time l i s t e d s p e c i f i c c o u n t r i e s and 
launch v e h i c l e programs, i t has been 
c r i t i c i z e d f o r not a l s o l i s t i n g commer
c i a l e n t i t i e s . Countries "are not 
going to w r i t e a l e t t e r to some company 
saying 'we want to import some p a r t s 
for our new m i s s i l e . ' I t doesn't hap
pen that way." 4 1 Instead, c o u n t r i e s 
wishing to circumvent the r e g u l a t i o n s 
would l i k e l y t r a n s s h i p through corpora
t i o n s r e g i s t e r e d i n t h i r d c o u n t r i e s 
that are not subject to the r e s t r i c 
t i o n s . Nevertheless, the new r u l e 
shows that the United States i s focus
ing greater a t t e n t i o n on p r o l i f e r a t i o n 
of launch v e h i c l e technology to d e v e l 
oping c o u n t r i e s i n the aftermath of the 
superpower c o n f l i c t . 

The Missile Technology 
Control Regime 

The M i s s i l e Technology C o n t r o l 
Regime (MTCR) was f i r s t e s t a b l i s h e d by 
the Group of Seven i n d u s t r i a l i z e d na
t i o n s as a m u l t i l a t e r a l e f f o r t t o c o n 
t r o l the p r o l i f e r a t i o n of launch t e c h 
nology. Most c o u n t r i e s with launch 
c a p a b i l i t y are e i t h e r members of the 
MTCR or have sta t e d that they w i l l 
comply with i t s p o l i c i e s . However, the 
MTCR has n e i t h e r formal a u t h o r i t y nor 
power to enforce i t s p o l i c i e s . W h i l e 
the MTCR, l i k e the Coordinating Commit
tee on M u l t i l a t e r a l Export C o n t r o l s 
(COCOM), can coordinate p o l i c y on r e 
s t r i c t i n g exports of items that can be 
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used i n launch v e h i c l e programs, each s t a t e 
must implement those p o l i c i e s i n i t s own 
r e g u l a t i o n s . The MTCR thus has l i m i t e d 
d i r e c t i n f l u e n c e on the i n t e r n a t i o n a l pro
curement of launch v e h i c l e s . Nevertheless, 
as more st a t e s o b t a i n launch c a p a b i l i t i e s , 
the MTCR can play an important r o l e i n 
preventing misunderstandings, and i n coor
d i n a t i n g m u l t i l a t e r a l responses to s p e c i f i c 
i s s u e s . 

Example: The Sale of Russian 
Rocket Engine Technology to India 

In e a r l y May 1992, I n d i a reported that 
Russia would honor an agreement by the 
former Soviet Union to s e l l rocket engine 
technology to I n d i a . 4 2 The Bush adminis
t r a t i o n responded on May 11 with a two-year 
ban on U.S. trade with the Russian commer
c i a l space e n t i t y Glavkosmos and the Indian 
Space Research Organization (ISRO). 4 3 U.S. 
o f f i c i a l s noted that the rocket engines 
were capable of powering launch v e h i c l e s 
that would have ranges beyond the threshold 
set by the MTCR, and that Russia had 
pledged to abide by the MCTR g u i d e l i n e s . 
U.S. State Department spokesman Richard 
Boucher sta t e d that "neither g u i d e l i n e s nor 
our law make any d i s t i n c t i o n between the 
technology that i s used i n b a l l i s t i c mis
s i l e s and the technology f o r space-launched 
v e h i c l e s . The technology f o r both systems 
i s v i r t u a l l y i d e n t i c a l . " 4 4 The head of 
Glavkosmos, N i k o l a i Semyonov, c h a r a c t e r i z e d 
the trade sanctions as r e t a l i a t i o n f o r the 
l o s s of the Indian engine co n t r a c t by U.S. 
cont r a c t o r General Dynamics. "This i s a 
hidden attempt to l i q u i d a t e the space i n 
dustry of Russia, which i s q u i t e competi
t i v e today on the world market." 4 5 Russian 
and Indian o f f i c i a l s s t a t e d that U.S. sanc
t i o n s would not prevent them from proceed
ing with the c o n t r a c t . 

This example i l l u s t r a t e s how commer
c i a l and m i l i t a r y i n t e r e s t s can come i n t o 
c o n f l i c t i n the area of i n t e r n a t i o n a l pro
curement and trade i n launch v e h i c l e s and 
s e r v i c e s . On the one hand, the U.S. o f f i 
c i a l i s c o r r e c t when he state d that the 
c a p a b i l i t i e s are v i r t u a l l y i d e n t i c a l r e 
gardless of whether the intended use i s 
commercial or m i l i t a r y . On the other hand, 
as more co u n t r i e s o b t a i n c a p a b i l i t i e s i n 
launch v e h i c l e technology, they w i l l un
doubtedly seek to c a p i t a l i z e on that exper
t i s e i n the i n t e r n a t i o n a l market. This 
temptation i s e s p e c i a l l y true f o r s t a t e s i n 
need of hard currency such as Russia 

and China. Large developing c o u n t r i e s 
w i t h space e x p e r t i s e , such as Ind i a and 
B r a z i l , a l s o have i n c e n t i v e to export 
launch v e h i c l e technology to r a i s e 
c a p i t a l to s e r v i c e t h e i r f o r e i g n debts. 
In l i g h t of strong i n t e r e s t s such as 
these, i t w i l l be d i f f i c u l t f o r d e v e l 
oped c o u n t r i e s to c o n t r o l the i n t e r n a 
t i o n a l procurement and trade of launch 
v e h i c l e s and s e r v i c e s . 

Conclusions and 
Recommendat ions 

The preceding d i s c u s s i o n shows 
that launch v e h i c l e s and s e r v i c e s have 
a unique status i n the world of pro
curement and trade. As a r e s u l t of 
t h e i r dual c i v i l i a n and m i l i t a r y capa
b i l i t i e s , launch v e h i c l e s and s e r v i c e s 
have been l a r g e l y exempt from the gen
e r a l p r i n c i p l e s of procurement and 
trade. In a d d i t i o n , they have a l s o 
enjoyed p r o t e c t i o n from the i n t e r n a 
t i o n a l marketplace through s t a t e a i d s 
and other n o n - t a r i f f trade barrie'rs. 
In the United S t a t e s , the government 
continues to play i t s t r a d i t i o n a l r o l e 
as a purchaser of launch v e h i c l e s and 
s e r v i c e s , and i t has r e c e n t l y assumed 
the r o l e of provider of launch s e r v i c e s 
to the commercial s e c t o r . The U.S. 
government a l s o plays the r o l e of regu
l a t o r and promoter of the launch v e h i 
c l e and s e r v i c e s i n d u s t r y by r e q u i r i n g 
that the r i s k of space a c t i v i t i e s be 
spread among launch p a r t i c i p a n t s . With 
regard to i n t e r n a t i o n a l procurement and 
trade, s t a t e s regulate exports through 
domestic r e g u l a t i o n s such as the U.S. 
ITAR and EAR, and through m u l t i l a t e r a l 
e f f o r t s such as the MTCR. However, 
examples such as the sa l e of Russian 
rocket engine technology to Ind i a show 
that such e f f o r t s have t h e i r l i m i t a -
t ions. 

I f the current s p a c e - f a r i n g na
t i o n s t r u l y wish to prevent the p r o l i f 
e r a t i o n of launch v e h i c l e technology, 
they must address the l e g i t i m a t e i n t e r 
e s t s of st a t e s seeking such c a p a b i l i t y . 
F i r s t , the spac e - f a r i n g nations must 
ensure that a l l s t a t e s b e n e f i t from 
these a c t i v i t i e s . Reaching t h i s goal 
does not require that each s t a t e have 
i t s own launch c a p a b i l i t y , because that 
would r e s u l t i n ove r c a p a c i t y i n the 
worldwide market. Instead, a l l s t a t e s 
should be assured access on reasonable 
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terms to launch s e r v i c e s f o r p e a c e f u l uses 
of outer space. Second, the a p p l i c a t i o n of 
gen e r a l p r i n c i p l e s of procurement and trade 
t o the launch v e h i c l e and s e r v i c e s s e c t o r 
r e q u i r e s f u r t h e r study. L i k e w i s e , the 
impact of s t a t e a i d s and other n o n - t a r i f f 
t r a d e b a r r i e r s on t h i s i n d u s t r y a l s o r e 
q u i r e s f u r t h e r study. The r e s u l t of such 
s t u d i e s may show that the p r e s t i g e a s s o c i 
ated w i t h having a launch c a p a b i l i t y would 
be d i m i n i s h e d i n a more com p e t i t i v e market
p l a c e . F i n a l l y , s t a t e s should seek ways i n 
which t o expand i n t e r n a t i o n a l cooperation 
i n the procurement and trade of launch 
v e h i c l e s and s e r v i c e s . 
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