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DMIJMSATI(N OF OUTER SPACE

by
dr. Gabriella Catalano Sgrosso*
University of Rome, Italy

Abatract

This article wishes to identify and examine those
regulations of space law, and in general of the
international order, that contribute to
demilitarisation of outer space. Far from
representing a full and flawless system, these
regulations can be in any case considered as an
egsential basis for those future regulation
developments in this field which are now possible
through the actual process of détente. The general
opinion that the actual space order lays down a
partial demilitarisation of outer space and a total
demilitarisatian of the moon and other celestial
bodies seems now more acceptable.

Other treaties on demilitarisation, not
specificallv referring to outer space, have been
taken in to consideration because they contain
regulations relative to outer space.

Considering space militarisation as the last
inevitable stage in the arms race, it seems
appropriate to consider the effects in the space
field of a series of bilateral USA-USSR agreements
taken to limit the incongiderate increase of
arsenals in. the two countries. These treaties are
examined especially in reference to the limitations
in the field of muclear ballistic vectors and also
in reference to some aspects regarding the placing
of- defensive systems in outer space, such as the so
called american star shield.

THe unarmed military activities of remote
sensing for verification and security have been
examined explaining the process that has brought to
the accépted lawfulness in the international field
of the use of smatellites for such purposes.

FPinally this article takes into
consideration some recent suggestions for the
‘création bf international control bodies that would
use their own remote sensing satellites to
guarantee the respect of the international treaties
on armament reduction and to monitor any eventual
crisis area on our planet.

Convéntional requlations on the subject in
multilateral agreements

The Moscow Treaty of 1963 introduced the
first regulations regarding demilitarisation of
outer space. Its real title "The Treaty banning the
nuclear weapons tests in the atmosphere, in outer
space and under water" (1), imnmediately identifies
the subject it regulates. The explosion of the
atomic bombs on Hiroshima and Nagasaki in 1945, and
the progressive flourishing during the Fifties
of )
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‘and celestial bodies.

nuclear experiments for the increase of arsenal
(mainly in the USA and USSR) had stimulated public
opinion on the nuclear problem, and on the
consequent international commitment of the
countries to somehow limit this threat. The Treatv
was signed by the nuclear powers on august 53th 1963
after many long and complex arguments (2), when it
was -brought to the signature of the other States,
it rapidlv reached and overtook the threshold of
one hundred ratifications. The onlv countries with
nuclear facilities that didn't sign the Treaty were
China, who was against the nuclear monopoly of the
three countries organising the Treatyv, and France
who continued to carrv out nuclear experiments,
following her armament policv (3}). In a more
specific reference to outer space, the ban on
nuclear explosions must be considered valid apart
from the distance from Earth and one must accept
the interpretation that, in absence of anv contrarv
specifications, the ban applies to celestial bodies
because they belong to outer space. The Moscow
Treaty doesn't contain any regulations regarding
the verification of the accordance with the
commitments undertaken by the Countries. This is
because in front of the difficulties in
establishing an international control order, each
of the States Parties knew it could count on the
more or less immediate availability of apt
technologies and systems, not last those connected
with the use of artificial satellites. It nmust be
underlined that the ban not only refers to
experiments for nuclear weapons but also to any
other nuclear explosion, including those for
peaceful purposes. The Treaty however does not seem
to prohibit the use of nuclear weapons in war.

The last important clause to be mentioned
amongst those contained in the five articles which
constitute the Treatyv is the one which regulates
the withdrawal facultv of the signing States; such
an option is recognised to each State in the event
of extraordinarv happenings regarding the regulated
subject, considered as a threat to its own suprene
interests; to exercise this right a three month
warning to all other parties is sufficient. The
purposefully. ambiguous language is the result of °
the historical and political context in which the
agreement itself developed and of the subsequent
need of the States to maintain, in this first step
towards the détente, wide margins for movement.

Article IV is the only one in the Outer Space
Treatv of 1967 (4) to specifically regulate
questions regarding militarisation of outer space
It includes the contents of
the United Nations Resclution 1884 in which the
intentions of both the United States and USSR of
abstaining from the instalment in outer space of
nuclear weapons or of other mass destruction
weapons were expressed, inviting all States Parties
to undertake a similar commitment in reference to

,outer space and other celestial bodies. Soviet
‘doctrine has given this resolution a real
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compulsory value (5),

The problem is the identification of the

weapons the ban reférs to. Article IV gives no
indication regarding what should be considered a
nuclear weapon or a mass destruction weapon.
Devastating effects, compared to those obtainable
by a "mass destruction weapon", can equally be
produced in terms of human lives through the use of
large quantities of so called conventional arms
(6). As "mass"” we not only intend people with no
distinction of groups or individuals, but also
"mass” in the physical sense, including everything
that belongs to the natural environment when it can
be manipulated.to become inhabitable (7). From a
legal point of view a resolution accepted in 1948
by the Commission for Conventional Weapons
considers "mass destructive weapons" nuclear
explosive arms, chemical and biological mortal
weapons, radiological weapons and any other kind of
future arm similar to the above mentioned ones from
a destructive point of view (8). This definition,
later reconfirmed in other resolutions of the
United Nations' General Assembly, is now widely
accepted by the States. Degpite all that has just
been mentioned,. one cannot certainlv maintain that
the provision guarantees a complete
denuclearisation of outer space; given that the ban
applies to the instalment in orbit of nuclear and
of mass destruction weapons, it 1s general opinion
that this regulation cannot be applied to vectors,
such as inter-continental ballistic missiles, which
are equipped with nuclear warheads and do not enter
the Earth's orbit but cross outer space for a more
or less segment before falling back on the Earth's
surface. It is generally admitted that the ban is
only to be applied to those objects holding mass
destruction weapons who complete at least one orbit
around the Earth ¢9). The crossing of such missiles
in atmospheric space could be considered as
1llegal, because it could not certainly be
considered as a non offensive right of passage
(10},
’ Neither the so called orbital bombardment
systems (Fractional Orbital Bombardment Systems),
similar to inter-continental missiles but with a
stronger range (11), nor the deliberate military
explosions, considered as one of the main causes
for space "debris" (1), to the point that there 1s
‘the possibility of establishing an agreement to ban
suchjactivities (13), can be considered legal.

. Other questions are raised, other than the
instalment of mass destruction arms, in reference
to the militarisation of outer space. According to
the provisions of art. IV the instalment of
convehtional weapons or of those arms not included
among mass destruction weapons is not forbidden.
From a practical point of view the problem involves
the possible future deployment of sophisticated
gsystems such as antisatellite weapons (ASAT) or
defensive antimissile systems (BMD, Ballistic
Missile Defence), 8till in the project or
experiment phase, whose lawfulness we shall discuss
later (14).

The actual military use of outer space is
also generally connected to the use of the so
called passive space systems, made up of satellites
that, although unarmed, are already an
indispensable support to earth military operations
(telecommunication, maritime and air navigation or
remote sensing) (15). While the second comma of
article IV considers the regime of the Moon and of
the other celestial bodies under this specific
point of view, to the point of being unable to
avoid contrasting opinions and conflicting

‘space for non aggressive militarv activities;

interpretations, no other requlation of the Treaty
expressly establishes the lawfulness or the
unlawfulness of the instalment of such gvstems in
outer space. It is a common opinion that verv few
military activities are really forbidden by the
provisions of the Treaty; one of the principles on
which this assumption is based is that whatever is
not expressly forbidden must be intended as lawful
(16). This thesis is not unanimously accepted in
doctrine. '

The principle of the pacific purposes of space
activities 18 stressed in various points of the
Outer Space Treaty but the most important
requlation in which this principle appears is
without anv doubt the one in article IV which
establishes that "The Moon and other celestial
bodies shall be used by all States Parties to the
Treatv exclusively for peaceful purposes. The
establishment of militarv bases, installations and
fortifications, the testing of anv type of weapons
and the conduct of militarv manceuvres on celestial
bodies shall be forbidden. The use of military
personnel for scientific research or for anv other
peaceful purposes shall not be prohibited. The use
of any equipment or facilitv necessarv for peaceful
exploration of the moon and other celestial bodies
shall also not be prohibited.“

Ag clear as the ordinary meaning of the term
"peaceful” mav seem, its interpretation from the -
legal point of view is rather controversial, also
due to the fact that that a clear definition of
this term in the Treaty and in the whole space
order is missing. Two main doctrine currents seem
to be in conflict on this theme: according to the
first, all those non aggressive militarv activities
undertaken for purelv defensive purposes are to be
considered peaceful (17). The opposite thesis
equals peaceful space activities to non militarey
ones. According to this last interpretation, even
the plain use of surveillance satellites placed in
orbit bv military personnel or for military
purposes must be considered illegal, bheing
non-pacific (18). There is an intermediate position
that summarises the letter of the Treaty, the
intentions of the States when it was adopted and
the subsequent practice in a more efficient way,
asserting the principle according to which the
Outer Space Treaty establishes a principle of
partial demilitarisation of outer space, and of
total demilitarisation for the moon and other
celestial bodies (19). The partial banning of
militarv activities in outer space may be deduced
not from the merely programmatic and not legally
binding nature of the above mentioned principies,
included in the Preamble and in the first articles
of the Treaty, but from the fact that such
principles are to be interpreted in the context of
the Treaty. The banning in article IV of the
installation in outer space of mass destruction
weapons being established, all militarv activities
not expressly forbidden should be allowed. The

. international practice follows such conclusions

resulting from the analvsis in the preliminarv
works of the predominant will of the States. The
USA have always been advocates of the use of outer
even
other western countries, from France to Canada,
have generally followed this interpretation. USSR
and non-aligned countries had instead sustained the
ban on anv military activity in outer space until
half way through the Sixties. but the subsecuent
capacity of disposing of space systems able to
undertake remote sensing, has induced socialist
countries in the early Seventies to adopt an
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interpretation according to which the use of outer
space for non aggressive military purposes is not
precluded by the Treaty of 1967.

The thesis according to which in time of war
the effectiveness of the Space Treatv and of the
partial limitations introduced 1in article IV,
should be suspended, seeing that in the event of an
armed conflict no legal conventional regime
forbidding States to conduct hostilities 1in outer
space or forbidding the use of power or of mass
destruction weapons would be respected, is surely
debatable. It cannot be take for granted that the
“furv of war" of a state involved in a conflict
could easily override anv limit of legal or ethical
nature. A whole series of conventions exists, such
as the Geneva Convention of 1949 on the treatment
of the sick and wounded, of the shipwrecked and of
civilians, whose ratio is preciselv to limit and to
modifyv for humanitarian needs the use of war
violence. Demilitarisation of outer space and
celestial bodies and the ban on placing mass
destruction weapons would certainly be diminished
if limited to periods of peace (20).

After the conclusion of the Outer Space
Treaty of 1967, Italy activelv co-operated at an
international level to fill up the gaps in the text
of the Treaty, and particularlv in article IV
which, by being more or less the intentional result
of a compromise among States, has in actual fact
allowed an increasing militarisation of outer space
(21). In 1968 Italy had already requested a point
of discussion on the necessitv of amending article
IV. of the Treaty in the program of the works of the
General Assembly of the United Nations. The
amendment was never approved even though a few of
the notified gaps have been filled in with the
introduction of the following Treatv on the Moon in
1979. The second Italian suggestiogn 1n 1979
followed the adoption of the final document of the
first special session of the General Assembly of
the Cnited Nations regarding disarmament. On this
basis Italy presented 1n march 1979 the Comittee
for Disarmament with a proposal for an additional
protocol 6n the Space Treaty (22). The purpose,
according to the explanatory memorandum, was to
modify the regime intraduced by the Space Treaty,
banning the development and use of all arms placed
1n outer space or on Earth, conceived for the
damaging, destruction or interference with the
functioning of any space object. The project of
protocol, '1n six articles, prescribes the use of
outer space only for peaceful purposes, forbidding
the ‘parties to engage in military or hostile
activities such as the installation of military
bases and the placing of equipment and devices for
the same purposes. Forbidden are the placing in the
Earth's orbit and the launching in outer space of
objects equipped with mass destruction weapons and
any kind of device for offensive purposes. and also
the carrving out of military manoeuvres and the
testing of anv tvpe of weapons. The sue of military
personnel for research or peaceful purposes is
instead allowed in. the framework of a control
system established to guarantee the conpliance with
the agreements on disarmament. In the case of a
contracting State violating the protocol the other
parties have the possibilitv of referring to the
Security Council of the United Nations who has the
power of conducting an inquest. While obtaining
favourable reactions from an international point of
view (23), the Italian proposal did not give way to
any concrete- developments.

Even the Agreement Governing the Activities
on the Moon and other celestial bodies of december

18th 1979 (24) includes an article, article III,
specifically referring to the regulation of
military activities on the moon and other celestial
bodies. The text of this article follows article IV
of the Space Treaty reaffirming the principle of
the destination of the Moon and other celestial
bodies for purely peaceful purposes, the ban on
placing nuclear and mass destruction weapons, and
finally in point 4 it savs that "The establishment
of military bases, 1installations and
fortifications, the testing of anv type of weapons
and the conduct of mlitary manceuvres on the aocn
shall be forbidden. The use of militarv wpersonnel
for scientific research or for any other peaceful
purposes shall not be prohibited. The use of anv
ecquipment or facility necessarvy for peaceful
exploration and use of the Moon shall also not be
prohibited" (25). The Agreement introduces many new
points, the first regarding the areas in which the
commitments undertaken by the parties are
operative; the commitments are extended to the
orbits and trajectories to the moon and alzo ¢f ail
other celestial bodies (26). The main novelty 15 in
the second point of article II1, where together
with the traditional prohibition of anv threst or
use of force,there is also the prohibition of any
other hostile act or threat of hostile act, ewven Lf
some do not consider this last expression to have
any further significance, it being a more or less
further reaffirming of the general principle of
prohibition of the use of force (27). The principle
of the total demilitarisation of the moon and of
the other celestial bodies is onlv effective in
reference to those States who ratified the Treatv
on the Moon, who are very few in number and none of
which belong to the two space powers (28).

The Convention on the prohibition of the use
of environmental modification techniques for
military or other hostile purposes was =stablished
by 1nitiative of the Conference on Disarn
Committee of the CUnited Nations. Qpene
signature by the General Assembly on nay .oth .
the Convention came into force on wctober 3th 1378
(29).

Article T establishes that =2ach state
undertakes not to use anv enviraonment sl
modification technigues that could cause serious
long lasting and widespread effects for mlitav or
hostile purposes, to cause destruction or darvae ro
any any other State Party. Article 2 specnf that
the expression "environmental modification
technigques" means any technigue conceived to

modify, through deliberate manipulation of the

natural processes, the-dvnamics, the congosition
and the structure of the Earth (including its
biosphere, hvdrosphere and atmosphere) or of outer
space. The use of modification techniugqes for
peaceful purposes is legal t(art. 2} . Article 5
establishes the constitution and the functioning of
a Consultive Committee of Experts. forned b &
representative of each State Party and presuded
over by the Secretary General of the (nired
Nations, to whom each State Party can rafer to
against any eventual or probable violaticn f nne
conventional regulations. This committes cannot

‘exercise anv coercive power in the Jase of

certified violations of the Convention's
digpositions; 1t can only send the other Jtare g
report on the conclusions it has reached, on rhe

hasis of which if anv State consaders 1t 5 real
violation, it can present a formal o m‘.nw.r A5 *h(-
Security Council whose intervention is
subject to the power of veto of the peiaaazur
members. Among the merits of the conventiog, t.oers
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is the fact of having in some way dispelled the
worries of the public opinion regarding the
potential use of new war techniques, and of having
supported the increasing interest in environmental
questions. On the other hand, however lacking and
imperfect the functions of the Committee of Experts
may be, this Convention introduces for the first
time an organ for the control and verification in a
maltilateral agreement on arms control.

This concept of space as an extension of the
Earth's dimension also brings into consideration
the problem of space and earth disarmament, there
being no solution to the first without solving the
second one too.

Analysis of the practice of the States and of the
bilateral Treaties on disarmament, in accordance or
in contrast with the principle of demilitarisation
of outer space

The General Assembly of the United Nations
with the resolution of december 9th 1981 entrusted
the Committee. for Disarmament to especially
consider the arms race in outer space. In march
1985 the Conference on Disarmament (soc the
Committee was called after february 7th 1984)
decided to create a special committee to study the
prevention of an arms race in outer space. The work
of the committee is carried out in annual reports
to the Conference which brought to the resolution
of the Assembly on december 15th 1989. In it the
General Assembly, conscious of the fact that the
bilateral negotiations between USA and USSR could
facilitate multilateral negotiations for the
prevention of an arms race in outer space, invited
the two nations to reach concrete results as soon
as possible, periodically informing the Conference;
it also asked the Conference itself to quicken the
examination of the question, in all its aspects,
entrusting the special committee to begin
negotiations for one or more agreements; it finally
asked all states, and especially those equipped
with space means, to abstain in their space
activities from actions incompatible with the
treaties regarding the subject (30).

- We have seen that the contents of article IV
of the Space Treaty don't include inter-continental
ballistic missiles which, mostly equipped with
nuclear warheads, cross outer space before falling
back on the earth's surface. This category of
weapon hag been the object of some bilateral
agreements between USA and USSR, and particularly
of the SALT agreements, geeing the particularly
unanimous consensus, from a doctrinaire and
practical point of view, in considering these
missilistic activities as actual space activities
(31).

The SALT 1 agreements (Strategic Arms
Limitation Treaty) on strategic nuclear arms
reduction are the result of a three year long
bilateral negotiation, from november 1969 to may
26th 1972, when the agreements were signed in
Moscow. The intention of the two nations to reach a
regulation in the field of nuclear armaments had
already been exposed through the promotion of the
multilateral Treaty against the flourishing of
nuclear arms of 1968, in the preamble of which the
parties undertook to pursue negotiations relative
to the immediate interruption of the nuclear ams
race and to. nuclear disarmament (32). In fact,
since the beginning of the Sixties, the arsenals of
the two powers had grown noticeably, initially

through the progressive increase of
inter-continental ballistic vectors, and after that
through the installation of antimissile defence
gystems (Anti-ballistic Missile System or ABM). The
SALT I agreements include various documents: the
ABM Treaty, of unlimited duration, a temporary
agreement on some measures regarding the limitation
of offensive strategic arms, lasting three years,
and a Protocol on the temporary agreement. These
agreements establish the definitive use of the two
powers of the politics of dissuasion or of Mutual
Assured Destruction (MAD), according to which the
mutual vulnerability of the parties is the
strongest deterrent to an eventual nuclear attack,
with the assumption that no attack could fully
destroy the answering capacity of the other.

Such vulnerability is granted by the ABM
Treaty which limits the parties' possibility of
deploying ABM defensive systems to protect its
territory against inter—continental enemy missiles.
The Treaty considers all ABM missiles, not only the
actual ones but also the future ones: according to
the declaration initialled E, in the event of other
ABM systems being created and based on other
physical principles, these systems would be object
of discussion among parties and eventually of
amendment of the Treaty. To guarantee the maximum
accordance with the Treaty article III established
the creation of a permanent commission to solve
controversial gquestions. This commission was
created with a Memorandum Understanding on December
21st 1972.

Immediately after the ratification of SALT I,
1n november 1972 the two nations continued
negotiations to reach new agreements on the
limitation of strategic offensive arms. These
agreements, called SALT II, were signed in Vienna
on june 18th 1979. In this case also, we are not
speaking of disarmament measures, but of agreements
of strategic military nature, for the compression
of offensive arsenals (34). Article XIX of the
Treaty established its coming into force from the
moment of the exchange of ratifications among
parties, but the SALT II agreements have never been
ratified by the United States. The latter wanted to
relaunch negotiations to reach an effective
reduction of armaments, and not mere limitations on
the increase of nuclear arsenals, so they began
negotiations with the new name of START (Strateyic
Arms Reduction Talks).

The Intermediate-range nuclear Forces Treaty
between USA and USSR was signed on december 8th
1987 and came into force on may 30th 1988. Its
importance lies in the fact that it not only fixes
a limit for the increase of nuclear arsenals, but
establishes the elimination of an entire category
of weapons, such as intermediate-range ballistic
missiles. In reference to the impact of the Treaty
in the space field, it has contributed to the
keeping of peace in the space activities totally
eliminating a whole class of ballistic missiles and
so prohibiting their passage through outer space;
it has proven to the sustainers of the strategic
Defence Initiative how the negotiation process for
the limitation and control of armaments can plav
the same, if not a better role as any military
svstem, even if only a defensive one. From a legal
and political point of view, the Treaty holds manv
new aspects: it is not only a simple agreement on
armament control, like SALT, but on disarmament.
The quantity limitations are unequal, seeinyg that
USSR has been asked to eliminate a larger number of
weapons than USA; it has been interpreted in such a
way as to forbid missiles belonging to the
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eliminated categories, eventually equipped with
different weapons, such as laser beams; finally, it
has introduced, for the first time, on-the-field
inspections.

On July 31st 1991 USA and USSR signed the
Strategic Arma Reduction Treaty (START) in Moscow
(35), the last step in the commitments of the two
powers in the field of armament control. In actual
fact this agreement introduces for the first time
noticeable cuts on arsenals, not limiting itself to
stopping their increase.

Even if START has not yet begun to be
operative, due to the missing ratification of the
parties, new proposals for a future reduction of
nuclear arms have been advanced lately by USA and
Russia, the most important of the independent
Republics born from the splitting of the former
soviet empire. At the basis of these new proposals,
together with the new friendly spirit that seems to
fill the new eastern-western relationships, there
is America's triple purpose: to reduce the risk of
nuclear flourishing from the ex-commnist block to
the third world, to unburden economy from a part of
military expenses, and to rebuild with Russia the
privileged axe formerly created with GSSR (36). On
Jjune 16th 1992 the two nations, overcoming the
estimated differences, signed a major agreement in
the history of disarmament: USA and Russia will
destroy all MIRV multiple warhead missiles; the
step from mutual assured destruction to minimum
nuclear deterrence seems quite close (37). At the
signature of the Treaty, whose text is ‘not
available yet, the Heads of State also made another
crucial announcement: an agreement for a global
. defence system, that is to say for a common space
" shield to which France and England will also be

invited. -

- On march 23rd 1983 USA president Reagan
presented the world's public opinion with the
Strategic Defence Initiative, commonly known as
"space shield”. This initiative establishes the
constitution, trough various phases of research,
development and experimentation of an integrated
system, based on the most modern technologies, for
the defence of the USA and eventually of the other
Allies, from an’ enemy attack from outer space with
inter-continental ballistic missiles, through their
interception and destruction (38). The end of the
program, begun in 1985, was foreseen for year 2005.
The main fields interested in this time lapse go
from surveillance and collecting of data, to direct
energy weapons, such as laser beams, and cvnetic
energy weapons, to the study of systems for the
integration and management of the whole complex. a
large.part of the components here described will be
placed in outer space, through the use of
artificial earth satellites, but air and earth
components will also be present. A SDI with
antisatellite lasers would not be inconpatible with
the ABM Treaty because the latter refers to the
reduction of antimissile weapons and not of
antisatellite ones .

Some considerations are due on the
lawfulness, from an international legal point of
view, of the eventual common shield prospected at
the signature of the recent Washington treaty. The
space shield seems to be in open contrast with the
dispositions of the ABM Treaty and in particular
with article IV which prohibits the development,
the experiments and the placing of antiballistic
systems in the sea, in the atmosphere and in outer
space, and also of earth mobile systems; and with
article I, which bans the arrangement of such
systemgs for the defence of national territorv. No
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disposition in the Treaty prohibits research. A
restrictive interpretation of the Treaty, accordinyg
to which the agreement bans the development, the
experiments and the placing of any ABM system (both
the 1972 systems and any future ones), but not
research, was accepted in 1985 by the reagan
administration, for the necessity of privileging
research, in the first phase of the project, to
then change their mind when passing to the
experiment phase (39). One cannot accept the
interpretation according to which the conventional
obligations only refer to antiballistic systems
contemporary to the conclusion of the Treaty,
because the extension of the limitations to new ABM
systems should have been object of discussion among
the parties, according to the dispositions in
Declaration E, appended to the Treaty. This
Declaration, as indicated in its beginning, 1s
first of all finalised to the fulfilment of
conventional obligations, and certainly not to
their violation or evasion. A unilateral United
States decision would not in any case be admitted
because different limitations should have to be
agreed upon with the counterpart: the United States
strategic defence project must be corsidered
incompatible with the ABM Treaty which remains
valid and binding unless the right of withdrawal is
exerted subsequent ‘to a report by one of rhe
parties, according to article XV of the Treatv.

The development of an international policy for
an effective reduction of armaments, and the
growing détente between the two powers, to ©the
point of prospecting a comon star shield, have 1in
fact made the problem of the opposition of rhe
american project to the ABM Treaty out-of-date, but
have made other general legal confutations on the
strategic defence program much more interesting.

To justify the star shield it has been said
that outer space is nothing but a new dimension of
international competition on earth, where if it ;s
legal to limit armaments in times of peace, 1t is
also legal that each nation sees to its defence by
preserving national security (40). While the
principles of common heritage and of co-operation
in outer space activities, included in the Space
Treaty of 1967 would represent a posiftive result,
an ambition to be encouraged, the reference to
article 51 of the United Nations Charter would have
immediate value; the right to autodefence,
connected to the progress in military technolugies
would then be of primary interest. The right to
autodefence, though, is only justified 1in
international common law if in response to an
urgent necessity that leaves no choice, 1n
reference to an armed attack to be answered, if
necessary, with the same degree of intensity and
proportion. These characteristics would be missing
in a highly sophisticated military svstem, arrangel
preventively to anticipate an eventual armed attack
(41).

In reference to the compatibility with ‘the
space Treaty, it must be remembered that the Jatrer
prescribes in article III to undertake aspace
activities in outer space in accordance with
international law, and in the interest of
maintaining peace; in article IV it forbids to
place in orbit around the earth any objects
carrying nuclear weapons or any other kinds i
weapons of mass destruction. If the system were
carried out with lasers leaving earth or with
antisatellite systems, which are not taken into
consideration by the Space Treaty, it would not
belong to those activities forbidden by the Treatv.
But because it is unthinkable that chemical or



This article from International Institute of Space Law is published by Eleven international publishing and made available to anonieme bezoeker

electric energy lasers would be sufficient to
immediately destroy thousands of missiles, it will
be neceasary to use X-ray or gamma-ray lasers
produced by a nuclear explosion in outer space,
contrasting with the regulations of the space
Treaty (42). To avoid outer space becoming the new
arena for the deployment of weapons that can easily
change from defensive into offensive, it is
necessary to solicit the negotiations in the
UNOOPUOS see to prohibit antisatellite weapons and
to update the Nuclear Test Ban Treaty extending the
ban on the carrying out of nuclear arms experiments
in outer space to the ban on developing and placing
such weapons in outer space.

Legitimacy of remote sensing for security and
military surveillance and legal conditions of
antisatellite weapons

Among the first technical applications of
remote sensing, we find military applications,
begun in the first Sixties with the launching in
outer space of the USA Satellites Discover 13 and
Samoa. II, capable of taking the first photographs
of Soviet territory.

Resolution 41/65 of the United Nations
dictates some of the principles on remote sensing,’
defined as the observation from outer space of the
Earth's surface to improve natural resources
management, land use and the protection of
environment. It does not refer to military remote
sensing, even though its exclusion was the cause of
debate, in the UNOOPUOS see, among the states. The
casual acquisition of military information by
civilian satellites must be treated according.to

* the resolution for all other kinds of information

(43).

" The' activity of military surveillance and
reconnaissance satellites is now generally
considered lawful by the states. The Treaty of 1967
in fact only establishes a partial demilitarisation
of outer space, 'banning the placing of nuclear and
mass destruction weapons and banning, in accordance
with the Charter of the United Nations, any act of
aggression towards other states. Now, military
remote sensing: being a mainly defensive activity
and the Treaty itself establishing the freedom of
exploration and use of outer space, we can only
confirm its lawfulness (44).

: The bilateral SALT agreements between USA
and USSR establish and in fact legitimate the use
of the above mentioned satellites for verification.
Artic¢le XII of the ABM Treaty and article V of the
temporary agreement included in the bilateral
agreeshent SALT I between USA and USSR in 1972, and
article XV of SALT II drawn up by the same powers
in 1979, explicitly foresee the appeal of each
party to National Technical Means as instruments
for the verification of the accordance of the works
of the counterpart with the commitments undertaken
with those agreements. Event without listing the
lawful technical means, the parties have agreed
that these also include photographic and remote
sensging satellites (45).

The use of these instruments must be in
accordance with the generally known principles of
international law, but each party agrees not to
impeach the control exercised by the other, and not
to deliberately make use of measures capable of
impugning such control. To forbid surveillance
satellites only because they are military would
bring an opposite effect to the desired peaceful
purpose, seeing -the deterrent character of the
functions that these may have against posasible

surprise attacks and the consequent peaceful
contribution they make.

Article XII of the 1987 Washington Treaty
between USA and USSR for the destruction of
ballistic missiles more or less follows SALT's
dispositions in reference to the technical means.
In addition , measures of co-operation are
established among states parties for a period of
three vears, starting from the coming.into force of
the Treaty, for the observation, through the
satellites, of the bases in which mobile ballistic
migssiles with a range in excess of 5500 km are
placed. Similar verification systems are also
foreseen in the 1991 START which definitely
legitimates remote sensing among National Technical
Means.

The problem of Antisatellite Arms . (ASAT),
weapons capable of destroying or mining the
functioning of satellites, first of all
reconnaissance and surveillance ones, is connected
to the subject of remote sensing. These svstems may
be terrestrial or orbitant and they establish the
use of earth-to-air missiles, or cynetic energy
weapons, such as the "killer satellites”, small
bodies that destroy their targets through
high-speed impact. The advent of laser beams, that
is to say of rays of light, constituted bv nearly
parallel rays of chemical, electric or nuclear
origin, has put into evidence their potential use
in the ASAT systems. Despite a few negotiation
attempts between USA and USSR in the UNCOPUOS see,
no agreement has yet been reached (46). Despite not
being expressly prohibited by the Space Treatv, it
cannot be said that these weapons do not constitute
a threat to the principle of freedom and peaceful
use, and also to the fulfilment of those benefits
for all mankind that the Treaty prescribes; the
introduction of new regulations that expressly
prohibit the placing of these arms in outer space
would be appropriate.

A last observation is to be made on some new
political and economical questions which noticeably
influence the behaviour of the international
comunity. New factors moderate military influence
in outer space: the arrival of non super-powers
that can play a balancing role, the consciousness
of the growing importance of the safeguarding of
environment which can be carried out in outer space
and which has involved in the "Mission for Planet
earth” even the american agency NASA (47); the
virtual ending of the cold war, and , last but not
least, the reaction against the cost of military
expenditures which stimulates industries to use
their technologies for more efficient civilian
realisations (48).

In this context, co-operation among states is
now much more felt, and, returning to vur subject,
it is appropriate to refer to a few proposals
brought out by some nations regarding the creation
of multilateral control systems through the use of
satellites, for the verification of the respect of
the disarmament treaties and for the surveillance
of any eventual areas of crisis or conflict in the
whole planet. i
. The first of these proposals was presented bv
France in - may 1978, during the first session on
disarmament of the General Assembly of the United
Nations, and consisted in the creation of an
International Satellite Monitoring Agency made
possible by the progressive development of space
abilities by the other gtates, after the two
super-powers. The variety of the observation means,
modifying international relationships, could
constitute, in the eyes of the advocates, a tension
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relief factor through the broadcasting of
information on the potentials and the movements of
the other states. The system could be constituted
as a gpecialised agency of the NO and:the latter
would be responsible for the collecting, the
processing and the diffusion of data ébtained
through earth remote sensing satellites. Except for
the immediate support from Italy, India and some
leas developed countriea, who foresaw the
possibility of access to the process of armament
control, the proposal did not reach sufficient
approval from the other more developed countries,a
nd in fact it gained open opposition from the USA
and USSR, fearful of losing their duopoly regime
on disarmament and consequently on verification and
monitoring. The General Assembly later made
inquiries on the project, considering the
accordance of the Agency both with the principles
of the Charter of the United Nations and of the
peace purposes therein affirmed, and with the
international order, especially in the space field.
In june 1988 France repeated the proposal, but to
this moment no decision on it has been taken by the
Assembly (50).

We must -not forget the project for the
constitution of a World Space Organisation,
proposed to the UNO for the first time by the
Soviet delegation in 1985 and then represented,
with its hypothetical statute in 1988, which would
carry out cawmon projects for the peaceful use of
outer space and would verify the respect of the
treaties on disarmament and armaments reduction
(51); and the canadian project Paxsat, a recent
initiative on research on remote sensing for
military verification and monitoring, both in outer
space and on earth (52).

The: creation of an international satellite
control endounters a whole series of legal
and political problems. It is extremely difficult,
if ‘not impossible, to limit the collecting of data
according to>the international treaties, without
access to different kinds of information. The
problem of the zones to be monitored, the access to
data and information, their not always unequivocal
interpretation which causes differences and
controversies, “and the impossibility of organising
efficient " if not through the Security Council of
the -UNO , with the possibility of a veto by
permanent members, all represent difficulties to be
solved, regarding the functioning of a similar
entity, on which no proposal has yet thrown any
light.

" The creation of regional satellite monitoring
agencies for the observation of military strategic
regiofis, such as Europe where the ESA would be able
to undertake activities of verification and
monitoring, could have greater chances of
realisation. Such structures, realised by
geographically or politically close countries would
allow the introduction of monitoring instruments
independent from those of the traditional space
powers (53). In this view of european autonomy we
must place the recent agreement of the countries of
the Western European Union (UEO) to be equipped
with a sensing satellite system to verify the
application of the arms reduction treaties and,
when necessary, to manage crisis and to prevent
conflicts, but also to monitor, and possibly to
prevent, natural calamities; also with an
independent system of military satellite
observation, developed in co-operation with France
and Spain, which will carry out in a short period
of time (1994) the launching of the Helios
satellite (54).

Conclusions

The actual space order establishes a regime of
total demilitarisation for the moon and other
celestial bodies and a partial demilitarisation for
outer space. While the regime of the celestial
bodies is clearly determined and -unmistakably
established by the letter of the second comma of
article IV of the Space Treaty and by article II of
the Treaty on the Moon, the condition of outer
space and its use for military purposes is much,
and maybe purposefully, less clear. This is not so
much in reference to those military activities
which have no offensive nor menacing character,
such as remote sensing, which in actual fact can
give an enormous contribution towards peace, and on
whose legitimacy no one has any doubts; we rather
refer to the possible placing in outer space of
real armed systems capable of hitting earth or
other space targets.

The only principle that limits the placing of
weapons in outer space is the one that forbids the
placing in the earth's orbit of nuclear ad mass
destruction weapuns, a principle which seems to
have taken on the shape of a real common law rule,
because of its thirty year long duration and of
the absolute accordance of the states to its

-dictate throughout all these years. The placing in

outer space of any other type of conventional amms,
such as the more recent direct energy laser or
cynetic energy weapons, must then be considered as
allowed, there being no rule that expressly forbids
it. The only restriction to this conclusion is the
ban imposed by the Charter of the United Nations,
recalled by the same Treaty of 1967, on any
aggressive action towards other countries, without
of course considering the right of defence against
aggressions. The placing of arms.in outer space
could then be justified as a defensive purpose, and
it is here, in our opinion, that the weak point of
the whole regulation lies, because this means that
it is the use made of the weapon that is lawful or
unlawful, and not the weapon itself, as would be
appropriate. From this point of view, the right to
legitimate defence seems to have created a pretext
for the countries and in particular for the space
powers to justify a future massive militarisation
of outer space. If such a solution appears as the
most accordant with the political and historical
context of the vears in which the Space Treaty was
adopted, nowadays, with the radical change in such
a context, and with the total subversion of the
opposing block in international relationships, it
is necessary to cancel such ambiguities and to
clearly establish what is lawful and what is not.
It is in any case necessary to consider some of the
principles established in the Treaty of 1967: the
call for international co-operation and the
carrying out of space activities in the interest of

~“all the countries and as a prerogative of all

mankind.

The peaceful character of those military
activities not concerned with the placing of arms
in outer space, but which are carried out for
national security reasons, is not to be questioned.
From an international point of view there has been
a substantial recognition of its lawfulness through
the implicit inclusion of remote sensing satellites
in the National Technical Means as verification
instruments in the framework of the SALT treaties.
Despite all this and despite the use of such
satellites by the two super-powers right from the
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early Sixtries,  the axistence of a common law rule
that establishes the lawfulness of these satellites
is dubious, considering the wavering behaviour of
the United States until recently. The missing of
that opinio iuris that constitutes one of the
necessary conditions for the identification of a
common law rule is obvious.

From a political point of view, the fall of
the soviet empire, while freeing many peoples from
the enslavement to totalitary regimes, has
inevitably created regional conflicts and
instability factors in different parts of the
world. The creation of international (even
regional) surveillance organisations, while
allowing a greater participation of all countries
in the control of the world's order, from the point
of view of the respect of the treaties, of
surveillance on eventual crisis areas, of
resolution of international controversies, seems to
constitute a good deterrent instrument against and
eventual eversive action' by some states, favouring
the reaching of stable and longlastlng new
international equilibriums.
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