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"L'ordre actuel se traduit par un ensemble de relations deforce, au 
milieu desquelles il existe une disparité saisissante entre richesse et 
pauvreté.IlestessentieLd'entrerdanslevingt-et-unièmesiècleavecla 
conviction que le monde a besoin de solutions urgentes, car il a 
enregistré desprogrès gigantesques, mais illaisse également subsister 
des besoins particulièrement rigoureux. " 

ManfredLachs1 

Abstract 

This paper aims to find out the legal relation between the 
principleof ballistic missile non-proliferation, as fixed in the MTCR, 
on one side, and the principles of outer space free exploration and use 
(free access) and non-appropriation, as setup by the 1967 Outer Space 
Treaty, on theother side. It is an attempt to establish the hierarchy of 
these two sides to determine which of them is the top one and, 
consequently, takes priority over the other. So it is supposed to answer 
the question whether the right of free access to outer space and the 
obligation not to appropriate outer space could be subordinated to the 
rule of ballistic missile non-proliferation, as it happens today in some 
cases.Itseems as the right way notonly to define and qualify the present 
place of the MTCR in the international space law, as well as to point out 
what should be done to make this place an entirely lawful one and as 
much effective as possible. 

1. Introduction 

The analysis of the MTCR international legal position is a 
present-day issue. It has serious doctrinal and practical implications. 

The MTCR introduces a restricted interpretation to the 
principle of all States access to outer space, as well as to the all States 
obligation not to appropriateouterspace by any means.2 This approach 
reduces, inevitably, the range and the weight of the principle of 
exploration and use of outer space for the benefit and in the interests 
of all States. The principle of the space co-operation is also considerably 
diminished. This way, theMTCR may represent akind of erosion of 
the spirit and the letter of the 1967 Outer Space Treaty3, as much as all 
these principles are fundamental in it. 

In practice, the MTCR is organized and acts as a powerful 
intemationalinstance deciding which countries can have access toouter 
space and which can not, since it exerts rigorous control over the 
transfers of needed advanced rocket technology and its components. 
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However, noone can minimize the importance of preventing 
the proliferation of ballistic missile all over the world, to guarantee the 
international peace and security for all countries. So the discussion on 
the legality of theMTCR must lead, at the same time, to the elaboration 
of auniversally acceptable andmoreeffectiveintemational regulation 
of dual technology transfer, such as space rocket technology, which has 
been used for both military and civilian purposes for over four decades. 

Yet this international regulation, by no means, can not be 
established in detriment of the transfers of high-technology products, 
services and know-how for peaceful space purposes, which are 
essential for the economic and social welfare of all nations. On the 
contrary, this transfer, with all the required guarantees, shall beitsmain 
concern, if all countries really recognize "the common interest of all 
mankind in the progress of the exploration and use of outer space for 
peaceful purposes," as says the Outer Space Treaty preamble. 

In 1991,Brazil proposed to theUnitedNations Disarmament 
Commission the idea of elaborating a set of norms for the transfer of 
high technology with military applications. The aim was to open the 
transfer of high technologies for peaceful purposes through acounter-
balance of guarantees that such technologies will not divert to military 
uses. The proposal called the attention to the necessity of seeking ajust 
balance between international security and science and technology 
developments the higher level. This question is now being discussed 
in the Disarmament Commission.4 

2. What kind of agreement is the M T C R 

The MTCR is a non-formalized agreement among nations 
possessing advanced space technology to limit the proliferation of 
missiles capable of delivering nuclear, chemical and biological weap­
ons. It consists of "guidelines for sensitive missile-relevanttransfers" 
and an annex listing technologies the transfer of which is subject to 
control. 

The governments of the sevenmost industrialized countries 
-United States, United Kingdom, Japan, Italy, Germany, France and 
Canada - have decided to create the MTCR in April 1987. Using this 
common approach, they tried at the same time to prevent the commercial 
advantage or disadvantage for any of the countries involved.5 The 
development of this kind of regime is inseparable from considerations 
of power and interest. 

Subsequently a number of countries have declared to abide 
by the rules established under the MTCR or generally support its 
objectives. Among these adherent countries are Argentina, Australia, 
Austria, Belgium, China, Denmark, Finland, Israel, Luxembourg, The 
Netherlands, New Zealand, Norway, Portugal, Russia, Spain, Sweden 
and Switzerland. The great majority of them, of course, are developed 
countries. 

We may observe that theMTCR was not created in the wide 
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and opened UnitedNations frameworks, as the DisarmamentCommis-
sion or the Committee on the Peaceful Uses of Outer Space, even though 
the issue of rocket technology non-proliferation relates to both and 
concerns to all nations. 

To some authors, the MTCR is not a treaty but a common 
policy.6 Others consider it as a "gentleman's agreement."7 Anyway the 
informal character of this agreement does not correspond to the 
international importanceof the ballistic missile non-proliferation ques­
tion. It is not a question of interes t only to a few countries. It is a relevant 
international peace and a security question of interest to all countries. 

In spite of all the responsibility itcarries, the MTCR has not 
clearly defined rights and obligations, operational transparency, ad­
equate verification, rules of decision-making and judgment proce­
dures, and obligation to give public explanation of its affairs. That is 
why it seems to move in the shadow of secret diplomacy8, according 
to" the law of the strongest." 

Russia, for instance, has officially joined the MTCR last 
Septemtjer.under a pact signed with the US Administration, in very 
particular circumstances. This arrangement has codified the settlement 
US and Russia reached last July, under American pressure.9 It allows 
Russia to sell cryogenic stages to India, but stipulates that controls must 
be applied on the amount of technology transferred along with the 
hardware. Thecontrols aredesignated to preventlndia from gaining the 
capability to produce the stage.10 As compensation, Russiacan now 
enter the American space market and business. Till recently Russia, 
along with India, claimed that the United States imposed sanctions to 
prevent them from competing in the commercial space-launch busi­
ness.11 

The MTCR seeks to impose controls over the transfer of 
rocket systems capable of delivering a pay load of at least500kilograms 
overadistanceof atleast300 kilometers, as well as missilecomponents 
and related items used to produce missiles. Therefore, the MTCR is not 
directed towards specific countries, but is based on the control of the 
transfer of specific rocketry. As such, it has been argued to be the most 
stringent barrier to the acquiring of outer space capabilities by emerging 
outer-space-competentstates.12 

A weighty research paper from the Unidir/United Nations 
reports thatefforts by MTCR origin almembers tocurb the development 
of ballistic missiles has generally affected three specific areasof outer 
space programs: raw materials (liquid fuel), components and their 
technologies (stage separation and electronic components), and equip­
ments and their technologies (telemetry, engines, navigation systems 
- inertial platform and guidance equipment). Beyond these areas, 
restrictions have also affected the flow of services and the development 
of co-operative ventures. Most, if not all, of the MTCR members have 
applied theses restrictions, but it is believed that those applied by the 
United States have been the most stringent of all. Their effects are seen 
as being quite significant in raising a number of obstacles to the 
developmentofspacevehicles.13 

The MTCR guidelines say they "are notdesigned to impede 
national space programs or international cooperation in suchprograms 
as long as such programs could not contribute todelivery systems for 
weapons of mass destruction." Yet they do not force the member 
countries to make distinction between civilian and military technology 
transfer. As well, they do not set up the commitmentof both suppliers 
and recipients to cooperate to the maximum extentpossible toensure 
that transfers for exclusively peaceful purposes will not be diverted to 
non-peaceful uses. 

Besides, the assessment as to the military orpeacef ul nature 
of national space programs of non-MTCR adherents depends upon the 
exclusive decision of a few powers, with very specific strategic, 
industrial and commercial interests. 

Forinstance, in 1988, United States Administration officials 

have reportedly not taken up the proposition made by a Brazilian 
delegation in Washington, guaranteeing that the VLS (Satellite Launch 
Vehicle) program was devoted exclusively to peaceful missions and 
that the US could follow all of its stages, including, its rescue at the sea.14 

The MTCRhas not permanentstructure.Itcomprises only 
unilateral sanctions. There is no international instance of appeal. 

The guidelines allow the transfer of listed equipment if a 
binding government-to-go vemment agreement states that the technol­
ogy is not to be used for military missiles. However, there is noexample 
of this. Despite "a strong presumption to deny" sales of "Category 1" 
items likerocketengines, some exceptions for spacerelated ventures 
were clearly anticipated when the MTCR was devised.15 

Itis laudablethattheMTCR'sdeclaredaim is to discourage 
the proliferation of technology for the production of ballistic missiles 
that can delivermass destructiop weapons. Yet, the configuration and 
the working process of this intergovernmental agreement are quite 
questionable, since they seem to be arbitrary, archaic and unfair, thus 
discriminating against free and equitable access to outer space. 

3. Is the MTCR a source of ISL? 

The MTCR appears as an in force sourceof the international 
space law, since it is used to regulate some space activities of States. The 
object of regulation of the MTCR is also an object of regulation of the 
international space law. The relations of States regulated by this law 
include those ones that arise in Earth-based space activities, as for 
instance in all the ground actions concerned with the launching of any 
object into outer space. The international space law "is formed by a 
group of rules that regulate activities with outer space character 
wherever they are developed."16 

The recognition of the MTCR as an international space law 
instrumentdoes notyet qualify it as a legitimate one and gives it a lawful 
place in the modern Corpus Iuris Spatialis," the law which by own nature 
is proper and common to all peoples."17 

4. Is there a place in the ISL for the MTCR? 

The MTCR would have a lawful place in the International 
Space Law only if its proposals and practice were according to the 
principles of the 1967 Outer Space Treaty.18 

If we consider these principles as peremptory norms (Jus 
Cogens) in the sense of Article 53 of the Vienna Convention on the Law 
of Treaties of 1969, we could say that the MTCR would be void. It 
conflicts with norms accepted and recognized by the international 
community of States as a whole, as norms from which no derogation 
is permitted and which can be modified only by a subsequent norm 
having the same character.19 

As it is difficult to harmonize the MTCR with the spirit and 
the letterof the 1967 Outer Space Treaty, we can assert that there is not 
legal place in International Space Law for the MTCR in its present 
configuration. 

Theprinciples of free exploration and use of ou ter space (free 
access), non-appropriation of outer space and common benefit are the 
main ones that might be used as criteria to define the legal conditions 
of the MTCR. 

5. Is the MTCR consistent with the principle of free access to outer 
space? 

The free exploration and use of outer space (free access) has 
widely been recognized just in the beginning of the space activities, as 
indicates the UNGA Resolution 1721, approved in 1961. The 1967 
Outer Space Treaty codified this principleon its Articlel,' 2, that says: 
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"Outer space, including the moon and other celestial bodies, shall be 
free forexploration and use by all States withoutdiscrimination of any 
kind, on a basis of equality and according to international law..." 

"The main usefulness of this idea," Charles Chaumont has 
taught still in 1960, "is to safeguard (retaking the words of the 
Argentinian Delegate at United Nations, said in 15th November 1958) 
'the absolute equality of S tates relating to the right to use outer space 
eventually,' so that this eventuality does not appear later as a grace given 
by the first States carrying out space activities to the others. 

Thus, the right of access to outer space can not be a grace 
given by the first space powers, as it derives from the MTCR. 

Manfred Lachs pointed out that "affirming the freedom of 
States action (according to Article I,' 2 of Outer Space Treaty), the law 
specifies the conditions of its use with three elements of its definition; 
a) the prohibition of discrimination; b) therecognitionof equality of all 
States; c) the requirement that the space activities shall be carried out 
in accordance with international law. Itcan be asserted that these three 
elements complete one another: equality does not allow discrimination, 
as well as the international law that also requires equality." On the 
contrary, the MTCR sets up a system of discrimination without the 
consent of the international community and, of course, does not 
recognize the equality of all States. 

At the same time, Lach took into account that presently only 
some States carry out exploration of outer space. The law can not change 
this fact, he noted, but "it can refuse indeed to approve the situations 
that could prevent all States to have equal rights and benefits in the 
future."21 The MTCR clearly seems to be oneof theses situations. 

To Pierre-Marie Martin, the principleof free exploration and 
use of outer space "signifies that all States have the right to launch 
objects into outer space and, correlatively, that no States can prevent 
other State to carry out this launch. This rule, by the way, derives 
naturally from the norm well known in international law establishing 
the sovereign equality of States, that does not pay attention - which is 
a good position — to the inequalities in the field of industrial develop­
ment."22 

With regard to this question, HorstFischer correctly wrote: 
"The therein embodied non-discrimination clause grants, as Wolfrum 
has pointed out, a substantive right to those countries that are not able 
to participate directly in the exploration and use of outer space. In 
complying with this right, the space powers are not permitted to 
monopolize space for national interests.1,23 

The real and increasing inequalities among nations, there­
fore, can not be used by any State to monopolize space, as well as to 
ignore the sovereign right of all States to launch objects into outer space 
through its own means, excepting if a new universal international treaty 
establishes otherwise. Obviously, the MTCR is not this kind of treaty. 

6. Is the MTCR consistent with the principleof non-appropriation 
of outer space? 

The principle of non-appropriation of outer space also 
emerged in the firstyears of the space era. It equally appeared in the 1961 
UNGA Resolution 1721 and has been codified in the Outer Space 
Treaty, as its Article I says: "Outer space, including the moon and other 
celestial bodies, is not subject to national appropriation by claim of 
sovereignty, by means of use or occupation, or by any other means." 

According to Manfred Lachs, this general principle means 
that "to any State it is permitted an exclusive status in the outer space, 
because it would prevent other States to exert equal rights."24 Thus, as 
Martin emphasizes, "the principleof non-appropriation can only be 
understood in conjunction with theprinciple of free exploration and 
use." 

Martin also stresses: "The classic expression 'by any other 

means'acts asatightlockingformula(verrouillage).Inageneral sense, 
it is proposed to exclude any possibility of appropriation either by 
separate State or by agroup of States, as well as by individuals orprivate 
organizations."25 

To Armand D. Roth, all acts or all activities of one State 
having the effect of hindering substantially the use of outer space by 
other State or making impossible or unfeasible the space activities 
carried out by other State are constitutive of an appropriation and can 
be, prima facie, qualified as undue appropriation.26 

So, we may conclude that the MTCR conflicts with the 
principle of non-appropriation since it permits an exclusive status for 
some technologically advanced States, hindering theuseof outer space 
by other States. This way, it can be seen as a kind of appropriation. In 
thatcase, an appropriation by means of technological monopolization, 
which is rather more effective, in our time, than many of other means. 

7. How to reconcile the MTCR with the ISL 

The most effective solution to this issue would be the creation 
of a genuinely impartial universal legal mechanism that should be as 
open and transparent as the 1968 Treaty on theNon-Proliferation of 
Nuclear Weapons (NPT), but without any dbcriminatingclauses.orthe 
1993 Convention for the Prohibition of Chemical Weapons. 

This way.itwould be possibletolegitimatearigorous control 
overthemissile technology for themilitary purposes. Atthesame time, 
it would create reliable conditions to promote wider international 
cooperation for peaceful purposes, allowing all interested countries to 
develop indigenous capability in space science and technology and their 
applications. 

W. Thomas Wander and Eric H. Arnett are right when they 
warn that "forrestraints to be perceived as legitimate and thus effective, 
they must be the result of difficult but more comprehensive delibera­
tions thatresultin res train ts that the major powers observe along with 
the lesser powers."27 It secures their widespread acceptability and the 
adherenceof the greatestpossible numberof States. 

It is important to underline that "the lack of a multilateral 
agreement on the Interpretation and enforcement of the MTCR has 
weakened its effectiveness. Unilateral sanctions have little practical 
effect. An end-use regime-one that calls for a demonstration of how 
the transferred technology would be used - might be more effective. 
Such apian could help topreventmissile proliferation without discour­
aging civilian space launch programs."28 

To this end, it is necessary to work harder than ever to forge 
a wide consensus that might lead to the establishment of more 
democratic international institutions for building confidence andsecu-
rity, including of intelligence, reciprocal visits to defense plants and 
spacelaunchfacilities.29 

In this new environment, certainly there will be no place to 
arbitrary or discriminatory conditions applied to any knowledge and 
applications destined for the peaceful uses and explorations of outer 
space, as negotiated international guidelines facilitate theobjective 
settling of prerequisites for equipment and technological transfer.30 

To reconcile the MTCR with the international space law, 
therefore, it is indispen sable to eliminate all its characteristics pro viding 
a non-negligible ground to accuse the presence of a "technological 
blockage," a "technological apartheid," or a "technological neocolo­
nialism."31 
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