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1. Introduction 

When the Board of Directors of the IISL decided 
at its meeting in Paris in spring 1992 and when 
the IISL General Assembly agreed at its session in 
Washington in September 1992 to choose the 
topic "Adjudication and Arbitration of Disputes 
Regarding Space Activities" for one of its four 
colloquium sessions in Graz 1993, this was done 
in view of a demand for work seen in this area. 
When I was asked to present an invited paper 
and lecture on this topic at this Graz session, I 
agreed with pleasure, because I had, at a number 
of earlier occasions, not only dealt with this field, 
but also expressed the view that further action 
was necessary. 

The most recent illustration of this demand is the 
growth of case law regarding space activities in 
various parts of the world, especially in the Unit
ed States where the activities of the space indus-
stry and launch activities have been the object of 
litigation before US courts1. This growth of dis
putes reflects the new factual and legal situation 
that, with the growing practical and especially 
commercial use of space, conflicting views and 
uses of outer space prove to be incompatible, not 
only in theory but also in practice. This was dif
ferent in the early stage of space activities during 
which differing opinons in space law meant only 
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a dispute on principles and not a collision of prac
tical interests and of concrete applications of 
specific rules. Such academic or diplomatic dis
putes of the past are nowadays replaced by very 
practical disputes between the many states and 
many private enterprises active in the field of 
space activities and space industry. 

Within and due to this development, arbitration 
becomes more and more relevant, because it is 
already for many years the preferred method of 
dispute settlement at the international level both 
between states and even more between private 
enterprises. Though much practice is available 
about arbitration between states and between 
private enterprises in other fields, very little is 
available on arbitration regarding space activities. 
This is partly due to the general fact that most 
arbitrations are confidential and secondly to the 
fact that practical space activities and particularly 
commercial space activities have only attained a 
considerable volume in recent years. It is there
fore not surprising that only one international 
arbitration regarding space activities has become 
known so far, a case which ended by an amica
ble settlement between the parties late in 1992. 

2. Adjudication and Arbitration between States in 
International Law 

If one wants to deal with arbitration between 
states, one has to realize that the distinction 
between adjudication by courts and arbitration by 
arbitral tribunals is not as clear regarding disputes 
between states as it is regarding disputes be
tween private enterprises. Regarding the latter, it 
is obvious that litigation before national courts 
and international courts like the Court of Justice 
of the European Communities is adjudication 
while arbitration is exercised by one or three arbi
trators chosen by the parties or appointed by a 
commercial or professional institution. 

However, the distinction between adjudication 
and arbitration is much less clear for disputes 
between states. The development of intergovern
mental arbitration in our century was marked 
from the outset by the Hague Conferences at the 
turn of the century. This is especially so ever 
since the Conference and the Hague Convention 
for the Pacific Settlement of International Dis-
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putes of 1899, which brought into existence the 
Permanent Court of Arbitration, stressed the 
judicial character of arbitration. As Art. 15 clari
fied, "international arbitration has for its object 
the settlement of differences between states by 
judges of their own choice and on the basis of re
spect for law". The Hague Convention on the 
Pacific Settlement of International Disputes of 
1907 tried to further develop this structure of the 
1899 Convention, but although more than 50 
states have ratified the Convention, states have 
been most hesitant to use its machinery for the 
settlement of international disputes in practice. In 
fact, both concerning adjudication and concern
ing arbitration, for a long period throughout this 
century, states have been most hesitant to sub
mit to binding dispute settlement in advance. In 
addition to this common feature, what interna
tional arbitration and international courts have in 
common is that a decision is found on the basis 
of law and this decision is binding on the parties 
involved. 

Traditionally, a basic difference is that a court is 
available on a permanent basis for an indefinite 
number of cases with no judges appointed for a 
particular case, while arbitrators are selected for 
particular cases by the parties of the dispute. 
However, if one examines these criteria in more 
detail - which cannot be done here - one soon 
finds out how fluid the borderline between the 
two categories has become. Nevertheless, Art. 
33 of the Charter of the United Nations still men
tions separately "arbitration" and "judicial set
tlement". The International Court of Justice has 
moved closer to traditional concepts of arbitration 
by including the option of state parties to appoint 
a judge ad hoc and since an option for Ad Hoc 
Chambers was institutionalized in 1978 and then 
in fact used in practice2. 

On the other hand, international arbitration shows 
certain developments which are moving it closer 
to permanent international courts. One aspect of 
this development is that, for decades already, 
administered or institutionalized arbitration, rather 
than ad hoc arbitration is being used more often, 
as illustrated by the well-known international 
arbitration institutions such as that of the Inter
national Chamber of Commerce3 whose arbitra
tion rules are referred to in the majority of inter
national contracts including those concluded by 
states. A further step in this direction has been 
the institution by the World Bank of specific 
arbitration machinery for investment disputes 
with states by the Washington Convention which 
established the International Centre for Settle
ment of Investment Disputes (ICSID) in 1965. 

Lastly, the arbitral process moved even closer to 
a permanent court when Iran and the United 
States in 1981 agreed to establish the Iran-Unit
ed States Claims Tribunal in The Hague for dis
putes both between two states and one state 
and nationals of another state4. 

International trade and investment are today 
characterized not only by the major participation 
of private enterprises, but also by the fact that 
many states are directly or indirectly through 
state institutions and state enterprises involved in 
the conclusion of arbitration agreements for any 
disputes arising in that context. Though these 
contracts and arbitrations between states on one 
side and private enterprises on the other side are 
of great importance both in volume and regarding 
legal aspects, they cannot be treated in the con
text of this paper5. 

A general submission to third-party binding dis
pute settlement is found in the new UN Conven
tion on the Law of the Sea. Though other sec
tions of this Convention are still highly disputed 
and have led to the well-known problems for 
ratification of that Convention by a number of 
states, the rules on dispute settlement in the 
Convention and its Annexes have not shown to 
be a problem for wide ratification. A reason may 
be the high flexibility provided in the Convention 
for the option of member states to select a me
thod or body for dispute settlement. Important 
progress has been achieved in this Convention as 
it provides by Art. 287 that arbitration is the 
compulsory subsidiary method of dispute set
tlement, if the state parties have not either come 
to a specific agreement on dispute settlement or 
agreed to choose between the following tribu
nals: a) the International Tribunal for the Law of 
the Sea, b) the International Court of Justice, 
c) an arbitral tribunal consituted in accordance 
with Annex VII, or d) a special arbitral tribunal 
constituted in accordance with Annex VIII. 

A wider submission to arbitration than in multila
teral instruments can be found in bilateral instru
ments between states. There are indeed entire 
groups of bilateral treaties which traditionally 
provide for intergovernmental arbitration such as 
the great number of investment protection trea
ties6 and air transport agreements7, both of 
which by now make up a whole network of bila
teral arbitration agreements. These illustrate to an 
even greater extent than the experience with 
multilateral schemes that states seem to accept 
submission to arbitration in rather limited fields of 
international cooperation where, in their judge
ment, the cooperation can only function if dis-
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putes are not left open between the cooperating 
partners but solved by a binding decision in due 
course. This is particularly obvious in the field of 
international aviation. The preference for limited 
cooperation is also apparent in the field of inter
national investment where the required positive 
climate and protection can only be achieved if, in 
addition to substantive rules on the protection of 
foreign investment, convincing procedures are 
established for the enforcement of such rules8. 

In this context, at least a brief look at the many 
intergovernmental arbitration proceedings might 
be appropriate that have taken place from history 
to modern times. If one looks at the survey by 
Stuyt9 on arbitration between 1794 and 1970, 
it becomes obvious that economic disputes were 
often the subject of proceedings before the Se
cond World War, but seldom afterwards. More
over, there is a parallel to cases before the Per
manent Court of International Justice, which was 
more often seized with economic disputes, rather 
than later the International Court of Justice 
whose only substantive decision on such a mat
ter is the one of the 1952 dispute between the 
United States and France on certain privileges in 
the French zone of Morocco10. Economic ques
tions were either directly or indirectly in dispute 
in the intergovernmental arbitration proceedings 
in the Lac Lanoux case1 1 of 1957 between 
France and Spain, the Gut Dam case 1 2 of 1965 
between Canada and the United States, the Pale-
na case 1 3 of 1966 between Argentina and Chi
le, the Rann of Kutch case 1 4 of 1968 between 
India and Pakistan, the Continental Shelf Delimi
tation case 1 5 of 1977 between the United 
Kingdom and France, the Beagle Channel 
case 1 6 of 1977 between Argentina and Chile, 
the Guinea-Guinea Bissau case 1 7 of 1986 and 
the Taba case 1 8 of 1987 between Egypt and 
Israel. The arbitration award of 1987 in the first 
of the Green Peace cases1 9 does not quite fit 
into this context since, though France and New 
Zealand were involved, the parties to the first 
dispute were France and a number of Green 
Peace entities, and also since the core of the 
disputes was not an economic one, though sev
eral million US-Dollars were awarded by the arbi
tral tribunal in the first case. At least indirectly, 
economic matters were the object of the several 
proceedings20 before Ad Hoc Chambers of the 
International Court of Justice in the Gulf of Maine 
case2 1 of 1982 between the United States and 
Canada, the Frontier Dispute case 2 2 of 1985 
between Burkina Faso and Mali, the ELSI 
case 2 3 of 1987 between the United States and 
Italy, and the Land, Island and Maritime Frontier 
Dispute case 2 4 of 1987 between El Salvador 

and Honduras. 

Up to this point, the largest international arbitra
tion procedure in history with regard to the num
ber of cases and the financial amounts involved is 
that before the Iran-United States Claims Tribunal 
in The Hague. In the limited framework of this 
contribution, it is not possible - and in view of the 
extensive literature25 on the Tribunal also not 
necessary - to go into any detail of its more than 
3.800 cases virtually all of which concern eco
nomic disputes. The Tribunal was created by the 
Declaration of Algiers to decide on all claims 
which one of the two states or its citizens have 
against the other state. And though the great 
majority of these cases are claims by private 
enterprises or private individuals against the other 
state, 94 truely intergovernmental disputes have 
been placed before the Tribunal of which 25 are 
so-called "A-cases" (interpretive disputes referred 
to in Articles II (3) and VI (4) of the Claims Set
tlement Declaration) and 69 so-called "B-cases" 
(official claims of one government against the 
other based on Article II (2) of the Claims Set
tlement Declaration). By agreement between the 
two governments, a special Security Account 
amounting to one billion US-Dollars was created 
for the enforcement of any decisions against Iran, 
and Iran undertook to fill this account up as soon 
as it ran under 500 million US-Dollars, an obliga
tion which it has fulfilled up to this point. The 
work of the Tribunal since its creation in 1981 
has been influenced by the hostile relationship 
between the two governments, but nevertheless 
has found its way to a - under these difficult 
circumstances - surprisingly professional working 
atmosphere and to a great number of decisions -
all of which are published - in 27 volumes already 
up to the present time2 6. Even in the fall of 
1987, when Iran and the United States perform
ed military actions against each other at the Gulf, 
a large oral hearing of the Tribunal took place in 
the Peace Palace in The Hague on a dispute 
which could not have been more delicate under 
the circumstances, namely a claim by Iran against 
the United States to return great quantities of 
certain military equipment, and the hearing could 
be performed in a professionally adequate man
ner. In the practice of the Tribunal, a number of 
typical procedural problems of international arbi
tration have occurred to which the jurisprudence 
of the Tribunal is of relevance for other and fu
ture international dispute settlement and especial
ly arbitration such as the questions of jurisdiction 
in case of double nationality, presentation and 
evaluation of evidence, and interim measures of 
protection. The jurisprudence is even wider on 
matters of substantive law as an obvious conse-
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quence of the wide ranging competence of the 
Tribunal and the variety of the cases before it 
ranging from questions of public international law 
such as interpretation of treaties, treatment and 
expulsion of foreigners, expropriation and nation
alization, and the law of military cooperation up 
to practically all questions occurring in interna
tional business relations of private enterprises 
regarding international contracts, payments, and 
investments. This variety is the result of the 
intensive cooperation which existed in all these 
fields between the United States and Iran, at 
state and private levels. In these fields, the juris
prudence of the Tribunal deals with questions 
such as the applicable law, lifting the corporate 
veil, interpretation of contracts, force majeure, 
letters of credit and bank guarantees, exchange 
restrictions for payments, expulsion of foreigners 
and liability for interest. But the author - as a 
former President of the Tribunal - should for obvi
ous reasons refrain from evaluating this jurispru
dence27 and leave that to outside observers. 

3. Arbitration in Present Space Law 

As I do not have to tell the audience of the IISL, 
present space law contains already a large vol
ume of codification. As I indicated in my paper to 
the 1992 Washington Colloquium of IISL28, 
this large volume of space law codifications con
tains few instruments regarding dispute settle
ment and often these few instruments do not 
offer an effective machinery, particularly due to 
the lack of binding third-party settlement. Never
theless, in that paper, I presented a list of not 
less than 57 existing instruments on dispute set
tlement regarding space activities so that no 
repetition seems necessary here. A number of 
these instruments choose arbitration as the me
thod of dispute settlement. But I also indicated 
that, though this list may look quite impressive at 
first sight, scrutiny soon reveals major weaknes
ses: The major space law treaties, including the 
Liability Convention, do not provide a machinery 
for binding dispute settlement. Such binding 
dispute settlement is only found in very specific 
instruments for highly limited areas of space 
activities. The scrutiny, therefore, confirms the 
need for a new effort in developing a system of 
dispute settlement regarding space activities. 

The most detailed effort in this context has been 
made by the Space Law Committee of the Inter
national Law Association which, some ten years 
ago, elaborated a Draft Convention on the Set
tlement of Space Law Disputes29. Arbitration is 
one of the three options provided in Art. 6 as a 
possible choice of procedure by the state parties 

to the Convention. Section V of the Draft Con
vention provides the details for the establishment 
of an arbitral tribunal. And indeed, according to 
Art. 6 para. 4, if the parties to a dispute have not 
agreed on another method of dispute settlement, 
the dispute may be submitted by any party only 
to arbitration. The Draft Convention, therefore, 
provides for compulsory third-party dispute set
tlement and chooses arbitration as the preferred 
and subsidiary method. 

4. Arbitration Regarding Commercial Space Activ
ities 

As indicated before, for decades already and to a 
growing extent today, arbitration is the preferred 
method of dispute settlement in international 
economic and commercial relations not only be
tween private enterprises, but also, if states or 
state institutions or state enterprises conclude 
contracts in international business relations. The 
major reasons for this practice may be shortly 
summarized as follows : 

- The parties can choose their arbitrators them
selves and thereby select persons whom they 
trust to have high professional qualification in 
the relevant field and high personal integrity. 

- Arbitral proceedings are normally confidential 
and can therefore better secure professional 
secrets and avoid unwanted publicity. 

- Arbitral tribunals provide a final decision of the 
dispute rather than several instances of court 
procedures. 

- Due to this final decision in one instance, 
arbitral procedures are normally faster and less 
expensive than court proceedings. 

- Arbitral proceedings are more informal than 
court proceedings and thereby provide a 
greater opportunity to still achieve an amicable 
settlement and continue business relations in 
the^uture between the parties. 

In addition to these major reasons for the choice 
of arbitration both at the national and internation
al level, one may add some reasons why particu
larly in international business relations arbitration 
is preferred : 

- Often a party is hesitant to submit to the na
tional courts in the state of the other party. 

- This is especially so, if a state or state institu
tion is one of the parties to the dispute, be-
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cause the private enterprise might fear that the 
state courts of the same state might not be 
independent enough to rule against institutions 
of the same state. 

- Arbitral procedures are more flexible than the 
procedural law for state courts where often a 
foreign party is less acquainted with the proce
dure and thereby has a disadvantage. 

- While state courts always use the national 
language, arbitral procedures may be conduct
ed in a common or third language to give equal 
opportunity to both parties. 

- Enforcement of arbitral awards is to a much 
greater extent ensured at the international 
level than the enforcement of decisions by 
state courts. This is due to the United Nations 
Convention on the Enforcement of Foreign 
Arbitral Awards of 1958 which has been rati
fied by all major industrial states and a large 
majority of developing states. Outside the 
European Community no similar multilateral 
instrument for the enforcement is available 
with regard to judgments and decisions by 
state courts. 

All or at least most of these major reasons for the 
preference of arbitration for dispute settlement 
are also relevant in the field of commercial space 
activités. It is therefore not surprising that, al
most from the very beginning, space industry 
used arbitration clauses in their contracts with 
other enterprises. The same practice is found by 
state institutions and international governmental 
organizations. Thus, the recently finished arbitra
tion procedure between the Indian Government 
and McDonnell Douglas regarding a launch activ
ity in Cape Canaveral was based on a relevant 
clause in the contract between those two par
ties3 0. And for many years, the European Spa
ce Agency (ESA) provides for arbitration in its 
"General Clauses and Conditions for ESA Con
tracts". In the most recent Revision 5 of this 
basic document used for all ESA contracts with 
the space industry, the relevant provision reads 
as follows: 

"Clause 13 Arbitration 
13.1 Any dispute arising out of the inter

pretation or execution of the contract 
shall, at the request of either party, be 
submitted to arbitration. 

13.2 The contract shall specify the country 
where the Arbitration Tribunal shall 
sit; normally the Arbitration Tribunal 
shall have its seat in the country 

where the Contractor has his legal 
seat or where the contract is to be 
executed. 

13.3 If no other arbitration is foreseen in 
the contract, any dispute arising out 
of the contract shall be finally settled 
in accordance with the Rules of Con
ciliation and Arbitration of the Inter
national Chamber of Commerce by 
one or more arbitrators designated in 
conformity with those rules. 

13.4 When arbitration other than in accord
ance with the Rules of Conciliation 
and Arbitration of the International 
Chamber of Commerce is provided for 
in the contract, the procedure of the 
Arbitration Tribunal shall be that of 
the country mentioned in subclause. 

13.5 The award shall be final and binding 
on the parties; no appeal shall lie 
against it. The enforcement of the 
award shall be governed by the rules 
of procedure in force in the state / 
country in which it is to be executed." 

As most contracts of the space industry are not 
disclosed publicly, a detailed evaluation of the 
relevant practice with regard to dispute settle
ment is not possible. But from all indications 
available it seems clear that many enterprises of 
the space industry include similar arbitration 
clauses in their contracts. In contracts with part
ners in the same country, often arbitration proce
dures available within that state might be chosen 
such as those of the American Arbitration Asso
ciation between companies in the United States 
and the arbitration rules of the German Institution 
of Arbitration between companies within Germa
ny. 

Contracts with foreign parties which, for the 
reasons mentioned, contain arbitration clauses to 
an even greater extent, most often refer to the 
following arbitration rules and arbitration institu
tions : 

- Arbitration Rules of the International Chamber 
of Commerce (ICC), 

- Arbitration Rules elaborated by the United 
Nations Commission on International Trade 
Law (UNCITRAL), 

- Arbitration Rules of the London Court of Inter
national Arbitration (LCIA), 

- Arbitration Rules of the International Centre for 
Settlement of Investment Disputes ICSID, 
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- Arbitration Rules of some national institutions, 
especially in Switzerland, Austria, and Swe
den. 

With the growing use of arbitration a number of 
further rules and institutions have been created 
over the years for arbitral procedures. But most 
of these are very seldom or not at all used in 
practice. 

If arbitration is chosen in practice, two basic 
choices are available: either the choice of so-
called institutional or administered arbitration or 
that of ad hoc arbitration. If the parties prefer ad 
hoc arbitration - which is less often the case -
they either have to provide all the necessary 
details of the arbitral procedure within their con
tractual clauses or can choose the UNCITRAL 
Arbitration Rules mentioned above which have 
been elaborated especially for ad hoc arbitrations. 
Much more often we find in practice the choice 
of administered or institutional arbitration, be
cause such a choice can be made by a very short 
arbitration clause in the contract and the exist
ence of a competent arbitration institution en
sures that unforeseen problems in the arbitral 
procedure can be solved more easily. An example 
for such an arbitral clause is the one cited above 
from ESA practice which refers to the arbitration 
of the International Chamber of Commerce which 
has been used for more than 60 years by the 
international business community. As a further 
example, one might refer to the recommended 
LCIA clause: 

"Any dispute arising out of or in connection 
with this contract, including any question 
regarding its existence, validity or termination, 
shall be referred to and finally resolved by 
arbitration under the Rules of the London 
Court of International Arbitration, which Rules 
are deemed to be incorporated by reference 
into this clause." 

Furthermore, the parties may wish also to specify 
the number of arbitrators, and the place and 
language of the arbitration. For this purpose the 
LCIA recommends the following provisions to be 
added to the above arbitration clause: 

"The governing law of this contract shall be 
the substantive law of...". 

The Tribunal shall consist of...(a sole or three) 
arbitrator(s). (In the case of a three member 
tribunal, the following words may be added: 
"Two of them shall be nominated by the re
spective parties.") 

The place of arbitration shall be...(city). 

The language of the arbitration shall be... ." 

As states and state institutions are often involved 
in commercial space activities, it is of relevance 
that there is a long tradition of such states and 
state institutions using the above arbitration 
institutions, arbitration rules and arbitration 
clauses. This is illustrated by the fact that, regu
larly over the years, of the about 350 cases 
newly started each year under the arbitration 
rules of the International Chamber of Commerce, 
about one quarter involve such state parties. 
And, of course, this is also illustrated by the 
arbitration clause cited from ESA contract prac
tice, as ESA is an international governmental or
ganization of the European states. 

5. Conclusion 

There seems to be a wide agreement that effec
tive machineries for the settlement of disputes 
have to be available in present day and future 
space activités both by states and by private 
enterprises. Adjudication and arbitration are the 
obvious two choices to assure a binding settle
ment. Arbitration has become the preferred me
thod of dispute settlement both between states 
and even more so between private enterprises, 
especially in international commercial and eco
nomic relations. Present space law instruments 
sometimes provide for arbitration, but very often 
still lack an effective and binding method of dis
pute settlement. As far as particularly commercial 
space activities are concerned, the space industry 
and state institutions already choose arbitration in 
many of their contracts. It can be expected that 
this practice will increase in the foreseeable fu
ture and that the state institutions and private 
enterprises engaged in such commercial space 
activities will normally turn to the established 
rules and institutions of arbitration that have been 
accepted in most other fields of international 
commercial and economic relations. 
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