
IISL.3.-93-824 

SPACE INSURANCE AND THE LEGAL ASPECTS 
OF ALLOCATING RISK AND LIABILITY 
AMONG STATE AND PRIVATE ENTITIES 

D a v i d E n r i c o R e i b e l * 
Skadden, A r p s , S l a t e , Meagher & Flom 

Washington, D . C . , U . S . A . 

Abstract 

The purpose o f t h i s paper i s 
t o examine the r e l a t i o n s h i p o f 
space i n s u r a n c e to the a l l o c a t i o n 
of r i s k and l i a b i l i t y among s t a t e 
and p r i v a t e e n t i t i e s i n the U n i t ­
ed S t a t e s . S p e c i f i c areas o f i n ­
q u i r y w i l l i n c l u d e the n a t u r e of 
the space i n s u r a n c e market and 
the i m p l i c a t i o n s o f r e c e n t U . S . 
l i t i g a t i o n . The l a t t e r s e c t i o n 
focuses on two r e c e n t f e d e r a l 
a p p e a l s c o u r t cases t h a t have 
s i g n i f i c a n t i m p l i c a t i o n s f o r r e ­
l a t i o n s h i p s o f " s o p h i s t i c a t e d " 
p r i v a t e e n t i t i e s w i t h each o t h e r 
and w i t h the s t a t e . A f t e r ana­
l y z i n g the i s s u e s r a i s e d by these 
c a s e s , the paper w i l l conc lude 
w i t h recommendations to f a c i l i ­
t a t e the e f f i c i e n t o p e r a t i o n o f 
the space i n s u r a n c e market . 

The Space 
Insurance Market 

The f a i l u r e o f s e v e r a l 
l aunches o v e r the p a s t y e a r has 
r a i s e d concerns i n the space i n 
surance market about i t s c a p a c i t y 
f o r coverage and the p r o s p e c t s o f 

r i s i n g r a t e s . A l t h o u g h some o f 
those launches were s e l f -
i n s u r e d , the f a i l u r e s s t i l l 
must be taken i n t o c o n s i d e r ­
a t i o n by r i s k managers who may 
use the same type o f l a u n c h 
v e h i c l e s i n the f u t u r e . One 
such example i s the R u s s i a n 
P r o t o n r o c k e t , which f a i l e d t o 
p l a c e a G o r i z o n t communicat ions 
s a t e l l i t e on o r b i t e a r l i e r t h i s 
summer. 1 

R u s s i a would l i k e t o e a r n 
h a r d c u r r e n c y by e n t e r i n g the 
commercia l l a u n c h market , and 
the i n t e r n a t i o n a l m o b i l e s a t e l ­
l i t e o r g a n i z a t i o n INMARSAT had 
announced l a s t autumn t h a t i t 
p l a n n e d to l a u n c h i t s n e x t - g e n ­
e r a t i o n INMARSAT I I I s a t e l l i t e s 
on the P r o t o n . 2 M o t o r o l a i s 
a l s o p l a n n i n g to use the P r o t o n 
to l a u n c h i t s I r i d i u m low E a r t h 
o r b i t communicat ions s a t e l ­
l i t e s . 3 A c c o r d i n g t o W i l l i a m 
Mayo, p r e s i d e n t o f U . S . space 
i n s u r e r W i l l i s C a r r o o n Inspace , 
due to the G o r i z o n t l a u n c h 
f a i l u r e , " [ t ] h e r e w i l l be the 
i n e v i t a b l e rev iews and t h a t 
s o r t o f t h i n g . . . . But major 
rev iews o f P r o t o n were g o i n g to 
take p l a c e anyway, because no­
body i n the u n d e r w r i t i n g commu­
n i t y has enough knowledge to 
make any s o r t o f r i s k a s s e s s ­
ment . 1 , 4 
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Risk Management 

The concerns about the 
R u s s i a n P r o t o n r o c k e t , which i s 
g e n e r a l l y a r e l i a b l e l a u n c h 
v e h i c l e , i l l u s t r a t e the b r o a d 
range o f i s s u e s t h a t a l l r i s k 

This article from International Institute of Space Law is published by Eleven international publishing and made available to anonieme bezoeker



managers i n v o l v e d i n space a c t i v ­
i t i e s must take i n t o c o n s i d e r ­
a t i o n . A c c o r d i n g to Wayne 
M i e l k e , manager o f r i s k and i n ­
surance f o r T e l e s a t Canada, " r i s k 
management i s not s i m p l y the p r o ­
curement o f l a u n c h i n s u r a n c e and 
i n - o r b i t i n s u r a n c e , but r a t h e r an 
o v e r a l l approach t h a t must a d ­
d r e s s the t e c h n i c a l r i s k element 
and emphasize the ongo ing , o v e r ­
a l l management o f i t s s a t e l l i t e 
i n f r a s t r u c t u r e . " 5 As a r e s u l t , 
space r i s k managers must be con­
c e r n e d w i t h the d e s i g n and p r o ­
d u c t i o n o f l a u n c h v e h i c l e s and 
s a t e l l i t e s , the back-up systems 
and r e d u n d a n c i e s o f the i n f r a ­
s t r u c t u r e , and a l t e r n a t i v e p r o v i ­
s i o n o f s e r v i c e s i n case o f de­
l a y s o r f a i l u r e s . 

Insurance Rates 
and Capacity 

On March 11-12, 1993, space 
i n d u s t r y r i s k managers and under ­
w r i t e r s g a t h e r e d a t the 7th I n ­
t e r n a t i o n a l Space Conference i n 
Rome. F r e d e r i c k M. B a r t l e t t , 
v i c e - p r e s i d e n t o f T e l e s a t Canada, 
t o l d the aud ience " i t i s impera ­
t i v e t h a t we d r a m a t i c a l l y reduce 
the c o s t o f l a u n c h and i n - o r b i t 
i n s u r a n c e . " 6 He s a i d t h a t i n s u r ­
ance was one o f the t h r e e most 
i m p o r t a n t c o s t e lements f o r s a t ­
e l l i t e o p e r a t o r s , and o n l y a r e ­
d u c t i o n i n l a u n c h f a i l u r e s from 
the c u r r e n t 17-20% r a t e would 
b r i n g down t h a t c o s t . In a d d i ­
t i o n to r i s k managers impos ing 
s t r i c t q u a l i t y c o n t r o l on con­
t r a c t o r s and s u b c o n t r a c t o r s , 
B a r t l e t t c a l l e d on the u n d e r w r i t ­
e r s to d i s t i n g u i s h r i s k s and 
charge lower r a t e s f o r proven 
sys tems . 

U n d e r w r i t e r s responded t h a t 
w h i l e they g e n e r a l l y agreed w i t h 
B a r t l e t t , the s m a l l market and 
the g r e a t r i s k s c r e a t e d "a s e r i ­
ous danger t h a t t h i s i n s u r a n c e 
market w i l l d i s c o n t i n u e , " a c c o r d ­
i n g to B e n i t o P a g n a n e l l i o f I t a l ­
i a n u n d e r w r i t e r A s s i c u r a z i o n i 
G e n e r a l i , S . p . A . 7 In f a c t , W i l ­

l i a m Mayo o f W i l l i s C a r r o o n 
Inspace e a r l i e r had p r e d i c t e d 
t h a t due to r e c e n t l a u n c h f a i l ­
u r e s , i n s u r a n c e r a t e s were 
l i k e l y t o i n c r e a s e "1 t o 2 p e r ­
centage p o i n t s i n the next 12 
to 18 months ." 8 F u r t h e r m o r e , 
i n s u r a n c e c a p a c i t y i s o n l y now 
r e c o v e r i n g from the low p o i n t 
o f the 1980's , and new e n t r a n t s 
i n t o the l a u n c h market , such as 
the R u s s i a n P r o t o n and C h i n e s e 
Long March r o c k e t s , w i l l put 
a d d i t i o n a l p r e s s u r e on i n s u r ­
ance c a p a c i t y and r a t e s . 9 

State and Private 
E n t i t i e s i n the 
United States 

The space i n s u r a n c e market 
i s d r i v e n not o n l y by c a p a c i t y 
and assessments o f t e c h n i c a l 
r i s k s . A n o t h e r c r i t i c a l f a c t o r 
i s the l e g a l framework i n which 
r i s k and l i a b i l i t y are a l l o c a t ­
e d . 1 0 W i t h r e g a r d t o the U n i t e d 
S t a t e s , the a l l o c a t i o n o f r i s k 
and l i a b i l i t y among s t a t e and 
p r i v a t e e n t i t i e s has been 
t r e a t e d from s e v e r a l d i f f e r e n t 
p e r s p e c t i v e s i n p r e v i o u s c o l l o -
q u i a . 

F o r example, a s u r v e y o f 
o n l y the l a s t t h r e e P r o c e e d i n g s 
r e v e a l s the f o l l o w i n g a r t i c l e s : 
(1) a compar i son o f t h i r d p a r t y 
l i a b i l i t y , government i n d e m n i ­
f i c a t i o n , c r o s s - w a i v e r , and 
government p r o p e r t y i n s u r a n c e 
i s s u e s r e l a t i n g to commerc ia l 
ELV and NASA STS l a u n c h e s ; 1 1 (2) 
the l i a b i l i t y r a m i f i c a t i o n s o f 
the U . S . A i r F o r c e NAVSTAR 
G l o b a l P o s i t i o n i n g System 
(GPS) ; 1 2 (3) s e c u r i t y i n t e r e s t s 

and c r e d i t o r s ' remedies under 
U . S . as w e l l as i n t e r n a t i o n a l 
l aw; 1 3 (4) a compar i son of r i s k 
a l l o c a t i o n p r o v i s i o n s i n the 
c o n t r a c t s o f f i v e major commer­
c i a l l a u n c h p r o v i d e r s ; 1 4 (5) 
c h o i c e o f law i s s u e s and causes 
of ' a c t i o n under U . S . l a w ; 1 5 (6) 
U . S . p r a c t i c e r e g a r d i n g c r o s s -
w a i v e r s o f l i a b i l i t y ; 1 6 and (7) 
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an a n a l y s i s o f the M a r t i n 
M a r i e t t a l i t i g a t i o n i n v o l v i n g the 
INTELSAT VI s a t e l l i t e l a u n c h 
f a i l u r e . 1 7 

R a t h e r t h a n d u p l i c a t i n g the 
work of these a r t i c l e s , t h i s s ec ­
t i o n w i l l focus on l e g a l d e v e l o p ­
ments o v e r the p a s t y e a r t h a t 
have i m p o r t a n t i m p l i c a t i o n s f o r 
the a l l o c a t i o n o f r i s k and l i a ­
b i l i t y among s t a t e and p r i v a t e 
e n t i t i e s i n the U n i t e d S t a t e s . 
The f i r s t a r e a o f d i s c u s s i o n w i l l 
be the a p p e a l o f the M a r t i n 
M a r i e t t a case t h a t was d e c i d e d on 
Oc to ber 21, 1992. 1 8 T h i s case 
concerned the a l l o c a t i o n o f r i s k 
and l i a b i l i t y among two p r i v a t e 
e n t i t i e s . A l t h o u g h the I n t e r n a ­
t i o n a l Te lecommunica t ions S a t e l ­
l i t e O r g a n i z a t i o n (INTELSAT) i s 
c o m p r i s e d o f s t a t e r e p r e s e n t a ­
t i v e s , i t s l a u n c h agreement w i t h 
M a r t i n M a r i e t t a was a p u r e l y com­
m e r c i a l a c t t h a t was t r e a t e d as a 
c o n t r a c t between p r i v a t e e n t i t i e s 
by the U . S . c o u r t s . The second 
a r e a o f d i s c u s s i o n w i l l be the 
appea l o f the Hughes case t h a t 
was d e c i d e d on J u l y 7, 1993. 1 9 

T h i s case concerned the a l l o c a ­
t i o n o f r i s k and l i a b i l i t y among 
the s t a t e and a p r i v a t e e n t i t y . 
Because b o t h cases were d e c i d e d 
by f e d e r a l a p p e a l s c o u r t s , the 
h o l d i n g s w i l l s t a n d u n l e s s o v e r ­
r u l e d by the U . S . Supreme C o u r t . 

The Martin Marietta 
Case or Implications 
for "Sophisticated" 
Private E n t i t i e s 

T h i s case concerned the ap­
p e a l o f two d e c i s i o n s by the U . S . 
D i s t r i c t C o u r t f o r the D i s t r i c t 
o f M a r y l a n d . A f t e r i t s l a u n c h 
v e h i c l e f a i l e d t o p l a c e the 
INTELSAT VI s a t e l l i t e i n the 
p r o p e r o r b i t , M a r t i n M a r i e t t a 
sought a d e c l a r a t o r y judgment 
t h a t i t owed INTELSAT n o t h i n g 
under the l a u n c h c o n t r a c t . Be­
cause A r t i c l e 21 o f the c o n t r a c t 
s p e c i f i e d t h a t M a r y l a n d law gov­
e r n e d , M a r t i n M a r i e t t a c o u l d have 
brought i t s a c t i o n i n a M a r y l a n d 

s t a t e c o u r t . However, s i n c e 
M a r t i n M a r i e t t a and INTELSAT 
are based i n d i f f e r e n t s t a t e s 
and the amount i n c o n t r o v e r s y 
was so g r e a t , M a r t i n M a r i e t t a 
had the o p t i o n o f b r i n g i n g i t s 
a c t i o n i n f e d e r a l c o u r t under 
" d i v e r s i t y " j u r i s d i c t i o n . 2 0 

N e v e r t h e l e s s , even i n f e d e r a l 
c o u r t , M a r y l a n d s t a t e law gov­
erned c l a i m s a r i s i n g under the 
c o n t r a c t . INTELSAT c o u n t e r -
c l a i m e d f o r b r e a c h o f c o n t r a c t , 
as w e l l as under n e g l i g e n c e , 
g r o s s n e g l i g e n c e , and n e g l i g e n t 
m i s r e p r e s e n t a t i o n i n t o r t . The 
d i s t r i c t c o u r t g r a n t e d M a r t i n 
M a r i e t t a ' s mot ion t o d i s m i s s 
the t o r t c l a i m s i n an A p r i l 
1991 d e c i s i o n t h a t was pub­
l i s h e d , 2 1 and the c o n t r a c t c l a i m 
was d i s m i s s e d i n an u n p u b l i s h e d 
d e c i s i o n i n November 1991 . 2 2 

Contract claim 

The a p p e a l s c o u r t f i r s t 
rev iewed the c o n t r a c t c l a i m and 
found t h a t the d i s t r i c t c o u r t 
had e r r e d i n g r a n t i n g M a r t i n 
M a r i e t t a ' s mot ion to d i s m i s s . 2 3 

C o n t r a r y to the o p i n i o n o f the 
d i s t r i c t c o u r t , the a p p e a l s 
c o u r t h e l d t h a t the c o n t r a c t 
was not f r e e from a m b i g u i t y 
w i t h r e g a r d t o what, c o n s t i t u t e d 
a "miss ion f a i l u r e . " INTELSAT" 
argued t h a t i t s c l a i m was f o r 
f a i l u r e o f the b o o s t e r and s a t ­
e l l i t e t o s e p a r a t e from the 
l a u n c h v e h i c l e , not f o r a com­
p l e t e "miss ion f a i l u r e . " The 
j u d i c i a l s t a n d a r d f o r r e v i e w i n g 
motions to d i s m i s s i s t o d e t e r ­
mine whether the c l a i m has any 
m e r i t whatsoever , even i n the 
l i g h t most f a v o r a b l e t o the 
non-moving p a r t y . 2 4 Without a 
c l e a r d e f i n i t i o n o f "miss ion 
f a i l u r e " i n the c o n t r a c t , the 
appea l s c o u r t h e l d t h a t the 
d i s t r i c t c o u r t e r r e d i n a c c e p t ­
i n g M a r t i n M a r i e t t a ' s c o n s t r u c ­
t i o n o f the c o n t r a c t as unam­
biguous , 2 5 

In a d d i t i o n , the a p p e a l s 
c o u r t found t h a t the d i s t r i c t 
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c o u r t e r r e d i n a c c e p t i n g M a r t i n 
M a r i e t t a ' s argument t h a t t h e r e 
was no a m b i g u i t y w i t h r e g a r d to 
the remedies s p e c i f i e d i n the 
c o n t r a c t . A l t h o u g h A r t i c l e 6 
p r o v i d e d t h a t a rep lacement 
l a u n c h was I N T E L S A T ' S "sole and 
e x c l u s i v e remedy," A r t i c l e 17 
p r o v i d e d f o r a cap on damages 
" a r i s i n g under c o n t r a c t " as w e l l 
as under t o r t c l a i m s . Under the 
s t a n d a r d o f r e v i e w , I N T E L S A T ' S 
argument t h a t these p r o v i s i o n s 
c o u l d be i n c o n f l i c t , thus r e n ­
d e r i n g the c o n t r a c t remedies am­
b i g u o u s , s h o u l d not have been 
r e j e c t e d by the d i s t r i c t c o u r t . 
As the a p p e a l s c o u r t s t a t e d , 
" M a r t i n M a r i e t t a c e r t a i n l y c o u l d 
have i n c l u d e d c l e a r e r language , 
i f i t i n t e n d e d at the t ime of 
c o n t r a c t i n g t o l i m i t I N T E L S A T 'S 
remedy i n the way i t now a r ­
gues . 1 , 2 6 

Tort claims 

W i t h r e g a r d to I N T E L S A T ' S 
t o r t c l a i m s , the a p p e a l s c o u r t 
f i r s t a f f i r m e d the d i s m i s s a l o f 
the n e g l i g e n c e a c t i o n , c i t i n g 
w i t h a p p r o v a l the d i s t r i c t 
c o u r t ' s r e a s o n i n g . " E q u a l l y so ­
p h i s t i c a t e d p a r t i e s who have the 
o p p o r t u n i t y to a l l o c a t e r i s k s to 
t h i r d p a r t y i n s u r a n c e o r among 
one a n o t h e r s h o u l d be h e l d to 
o n l y those d u t i e s s p e c i f i e d by 
the a g r e e d upon c o n t r a c t u a l terms 
and not t o g e n e r a l t o r t d u t i e s 
imposed by s t a t e law. 1 , 2 7 INTELSAT 
c o u l d have p u r c h a s e d i n s u r a n c e to 
c o v e r any l o s s e s caused by M a r t i n 
M a r i e t t a ' s f a u l t y w i r i n g , but i t 
chose not to do so . The appea l s 
c o u r t , l i k e the d i s t r i c t c o u r t , 
r e f u s e d to impose any d u t i e s on 
M a r t i n M a r i e t t a beyond those 
s p e c i f i e d i n the c o n t r a c t . 

The d i s t r i c t c o u r t ' s d i s ­
m i s s a l o f I N T E L S A T ' S n e g l i g e n t 
m i s r e p r e s e n t a t i o n c l a i m was a l s o 
a f f i r m e d by the a p p e a l s c o u r t . 
"Mary land law h o l d s t h a t a c l a i m 
f o r n e g l i g e n t m i s r e p r e s e n t a t i o n 
i s i m p r o p e r when, as h e r e , the 
o n l y r e l a t i o n s h i p between the 

p a r t i e s i s c o n t r a c t u a l , b o t h 
p a r t i e s are e q u a l l y s o p h i s t i ­
c a t e d , and the c o n t r a c t does 
not c r e a t e an e x p r e s s d u t y o f 
due c a r e i n making r e p r e s e n t a ­
t i o n s . " 2 8 F u r t h e r m o r e , the ap­
p e a l s c o u r t found t h a t any a l ­
l e g e d m i s r e p r e s e n t a t i o n by Mar­
t i n M a r i e t t a o c c u r r e d a f t e r the 
c o n t r a c t was formed and thus 
d i d not induce INTELSAT t o en ­
t e r i n t o the c o n t r a c t i n the 
f i r s t p l a c e . 2 9 

With r e g a r d t o I N T E L S A T ' S 
g r o s s n e g l i g e n c e c l a i m , the 
a p p e a l s c o u r t r e v e r s e d the d i s ­
t r i c t c o u r t ' s d i s m i s s a l and 
h e l d t h a t "under M a r y l a n d law, 
a p a r t y to a c o n t r a c t cannot 
waive l i a b i l i t y f o r g r o s s neg­
l i g e n c e . " 3 0 In c o n t r a s t t o s i m ­
p l e n e g l i g e n c e and n e g l i g e n t 
m i s r e p r e s e n t a t i o n c l a i m s , the 
s o p h i s t i c a t i o n o f the p a r t i e s 
i s not r e l e v a n t i n case s o f 
g r o s s n e g l i g e n c e under M a r y l a n d 
l a w . 3 1 F i n a l l y , the a p p e a l s 
c o u r t r e v e r s e d the d i s t r i c t 
c o u r t ' s h o l d i n g t h a t the Com­
m e r c i a l Space Launch A c t Amend­
ments o f 1988, 49 U . S . C . App . 
§§ 2601-23, p r e c l u d e d g r o s s 
n e g l i g e n c e c l a i m s . Not o n l y 
was the c o n t r a c t s i g n e d o v e r a 
y e a r b e f o r e Congress p a s s e d the 
Amendments, but even i f they 
a p p l i e d r e t r o a c t i v e l y , " n e i t h e r 
the language o f the Amendments 
nor t h e i r l e g i s l a t i v e h i s t o r y 
r e f l e c t a C o n g r e s s i o n a l i n t e n t 
to p r o t e c t p a r t i e s from l i a b i l ­
i t y f o r t h e i r own g r o s s n e g l i ­
gence . 1 , 3 2 

Implications of the 
Martin Marietta Case 

There are s e v e r a l i m p o r ­
t a n t i m p l i c a t i o n s o f the M a r t i n 
M a r i e t t a c a s e . The f i r s t , and 
most g e n e r a l , l e s s o n i s t h a t 
b r e v i t y and c l a r i t y always 
s h o u l d be g u i d i n g p r i n c i p l e s i n 
d r a f t i n g documents, even f o r 
c o m p l i c a t e d c o n t r a c t s such as 
l a u n c h agreements . In t h i s 
case , the prob lem was t h a t the 
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c a t c h - a l l l i a b i l i t y l i m i t i n g p r o ­
v i s i o n o f A r t i c l e 17 o f the c o n ­
t r a c t c o n f l i c t e d w i t h the "sole 
and e x c l u s i v e " replacement l a u n c h 
remedy o f A r t i c l e 6. I f M a r t i n 
M a r i e t t a wished t o l i m i t any con­
t r a c t remedy to a replacement 
l a u n c h , i t s h o u l d not have i n ­
c l u d e d a r e f e r e n c e to c l a i m s 
a r i s i n g under c o n t r a c t i n the 
c a t c h - a l l p r o v i s i o n . The r e s u l t ­
i n g a m b i g u i t y caused the u l t i m a t e 
de fea t o f M a r t i n M a r i e t t a ' s mo­
t i o n t o d i s m i s s I N T E L S A T ' S con­
t r a c t c l a i m . 

W i t h r e g a r d to the t o r t 
c l a i m s , an i m p o r t a n t l e s s o n i s 
t h a t c o u r t s are r e l u c t a n t to im­
pose d u t i e s on s o p h i s t i c a t e d p r i ­
v a t e e n t i t i e s t h a t are beyond 
those s p e c i f i e d i n the c o n t r a c t . 
P a r t i e s must a l l o c a t e l i a b i l i t y 
among themse lves and seek t h i r d 
p a r t y i n s u r a n c e f o r r i s k s t h a t 
they do not want t o , o r cannot , 
c o v e r . S o p h i s t i c a t e d p r i v a t e 
e n t i t i e s w i l l a l s o f i n d i t d i f f i ­
c u l t t o p r e v a i l i n c l a i m s o f neg­
l i g e n t m i s r e p r e s e n t a t i o n , u n l e s s 
they can show t h a t such m i s r e p r e ­
s e n t a t i o n i n d u c e d them to e n t e r 
i n t o the c o n t r a c t i n the f i r s t 
p l a c e . In c o n t r a s t , because 
g r o s s n e g l i g e n c e i n v o l v e s a h i g h ­
e r l e v e l o f i n t e n t i n the b r e a c h 
of d u t i e s t h a t the s t a t e imposes 
on a l l p r i v a t e e n t i t i e s , the ap­
p e a l s c o u r t c o r r e c t l y h e l d t h a t 
l i a b i l i t y f o r g r o s s n e g l i g e n c e 
can never be waived by c o n t r a c t . 
F i n a l l y , the M a r t i n M a r i e t t a case 
shows t h a t , u n l e s s Congress ex­
p l i c i t l y p r e c l u d e s o r preempts 
s t a t e law, s o p h i s t i c a t e d p r i v a t e 
e n t i t i e s must c a r e f u l l y c o n s i d e r 
the i m p l i c a t i o n s o f the a p p l i c a ­
b l e g o v e r n i n g law of t h e i r con­
t r a c t s . 

The Hughes Case or 
Implications for Space 
Commerce With the State 

U n l i k e the M a r t i n M a r i e t t a 
case , the Hughes case i n v o l v e d a 
c o n t r a c t between the s t a t e and a 
s o p h i s t i c a t e d p r i v a t e e n t i t y . In 

t h i s c a s e , Hughes Communica­
t i o n s G a l a x y , I n c . (Hughes) had 
c o n t r a c t e d w i t h the U . S . gov­
ernment i n 1985 f o r the l a u n c h 
of t e n Hughes communicat ions 
s a t e l l i t e s from the Space Shut ­
t l e f l e e t by September 30, 
1994. However, f o l l o w i n g the 
C h a l l e n g e r e x p l o s i o n i n e a r l y 
1986, the U . S . government 
changed i t s p o l i c y and a n ­
nounced t h a t NASA would no l o n ­
ger l a u n c h commerc ia l s a t e l ­
l i t e s . Hughes f i l e d s u i t i n 
the U n i t e d S t a t e s C l a i m s C o u r t 
(now the C o u r t o f F e d e r a l 
Cla ims) , 3 3 c l a i m i n g t h a t NASA 
had b r e a c h e d the l a u n c h c o n ­
t r a c t and had taken i t s c o n ­
t r a c t r i g h t s i n v i o l a t i o n o f 
the F i f t h Amendment t o the 
U n i t e d S t a t e s C o n s t i t u t i o n . 3 4 

The Court of Federal 
Claims decision 

The C o u r t o f F e d e r a l 
C l a i m s g r a n t e d the government ' s 
mot ion f o r summary judgment and 
h e l d t h a t Hughes c o u l d not r e ­
c o v e r damages under e i t h e r o f 
i t s c l a i m s . 3 5 The c o u r t f i r s t 
found the c o n t r a c t t o be b i n d ­
i n g because A r t i c l e I r e q u i r e d 
the government t o use i t s "best 
e f f o r t s " to l a u n c h the s a t e l ­
l i t e s . 3 6 N e v e r t h e l e s s , the 
c o u r t then h e l d t h a t the change 
i n p o l i c y f o l l o w i n g the C h a l ­
l e n g e r e x p l o s i o n was a v a l i d 
s o v e r e i g n a c t t h a t was i n c o r p o ­
r a t e d i n t o the c o n t r a c t by A r ­
t i c l e X V . 3 7 Because NASA's r e ­
f u s a l t o l a u n c h the Hughes s a t ­
e l l i t e s was i n a c c o r d a n c e w i t h 
the new p o l i c y , the c o u r t d i d 
not f i n d a b r e a c h o f c o n t r a c t . 
F u r t h e r m o r e , the c o u r t d i d not 
f i n d any F i f t h Amendment t a k i n g 
because the p o s s i b i l i t y o f p o l ­
i c y changes by s o v e r e i g n a c t s 
o p e r a t e d to p r e c l u d e Hughes 
from showing an i d e n t i f i a b l e 
p r o p e r t y i n t e r e s t r e q u i r e d f o r 
such a c l a i m . 3 8 
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The Federal C i r c u i t 
Court decision 

Hughes a p p e a l e d the case to 
the U . S . C o u r t o f A p p e a l s f o r the 
F e d e r a l C i r c u i t , which r e v e r s e d 
the C o u r t o f F e d e r a l C l a i m s d e c i ­
s i o n on v e r y narrow g r o u n d s . 3 9 

The a p p e a l s c o u r t found t h a t A r ­
t i c l e IV o f the c o n t r a c t "unam­
b i g u o u s l y r e q u i r e d the government 
t o s c h e d u l e l a u n c h s e r v i c e s a c ­
c o r d i n g to ' t h e U n i t e d S t a t e s 
p o l i c y g o v e r n i n g l a u n c h a s s i s ­
tance approved by the P r e s i d e n t 
o f the U n i t e d S t a t e s on August 6, 
1982. ' " 4 0 N o t w i t h s t a n d i n g the 
g e n e r a l language o f A r t i c l e XV 
t h a t a n t i c i p a t e d p o t e n t i a l p o l i c y 
changes , the a p p e a l s c o u r t h e l d 
t h a t "[w]here s p e c i f i c and gener ­
a l terms i n a c o n t r a c t are i n 
c o n f l i c t , those which r e l a t e to a 
p a r t i c u l a r m a t t e r c o n t r o l over 
the more g e n e r a l l a n g u a g e . " 4 1 

The a p p e a l s c o u r t r e l i e d on 
the s p e c i f i c r e f e r e n c e to the 
1982 p o l i c y i n A r t i c l e IV to f i n d 
t h a t the government had waived 
i t s r i g h t i n "unmistakable terms" 
to a c t as a s o v e r e i g n w i t h r e g a r d 
to l a u n c h p r i o r i t y and s c h e d u l ­
i n g . 4 2 In c o n t r a s t to s o v e r e i g n 
ac t de fense cases where p r i v a t e 
p a r t i e s have a t tempted to e n j o i n 
the government from e x e r c i s i n g 
i t s s o v e r e i g n power, "the p r e s e n t 
case s i m p l y i n v o l v e s the q u e s t i o n 
of how l i a b i l i t y f o r c e r t a i n con­
t i n g e n c i e s was a l l o c a t e d by the 
c o n t r a c t . " 4 3 The a p p e a l s c o u r t 
no ted t h a t i n s i t u a t i o n s such as 
f i x e d p r i c e c o n t r a c t s w i t h p r i c e 
adjustment c l a u s e s the government 
r o u t i n e l y a c c e p t s f i n a n c i a l r e ­
s p o n s i b i l i t y f o r f u t u r e e v e n t s . 
"That some o f these events may be 
t r i g g e r e d by s o v e r e i g n government 
a c t i o n does not r e n d e r the r e l e ­
vant c o n t r a c t u a l p r o v i s i o n s any 
l e s s b i n d i n g than those which 
contempla te t h i r d p a r t y a c t s , 
i n c l e m e n t weather and o t h e r f o r c e 
maj e u r e . 1 , 4 4 

A c c o r d i n g l y , the government 
had a c c e p t e d f i n a n c i a l r e s p o n s i ­

b i l i t y f o r any changes t o 
l a u n c h p r i o r i t y and s c h e d u l i n g , 
which was c o n t r o l l e d by the 
s p e c i f i c r e f e r e n c e t o the 1982 
p o l i c y i n A r t i c l e IV o f the 
c o n t r a c t . The a p p e a l s c o u r t 
h i g h l i g h t e d the narrow scope of 
i t s r u l i n g by s t a t i n g t h a t i t s 
" c o n c l u s i o n does not p r e v e n t 
the P r e s i d e n t o r Congress from 
implement ing space p o l i c y , but 
does r e q u i r e NASA, absent the 
a s s e r t i o n o f a n o t h e r de fense i n 
t h i s case , t o b e a r the c o s t o f 
changes i n l a u n c h p r i o r i t y and 
s c h e d u l i n g r e s u l t i n g from the 
r e v i s e d p o l i c y . 1 , 4 5 Because the 
appea l s c o u r t was a b l e to d i s ­
pose o f the Hughes case on such 
narrow grounds , i t n e v e r 
reached the c o n s t i t u t i o n a l t a k ­
i n g s i s s u e . 

Implications of 
the Hughes case 

The Hughes case has impor­
t a n t i m p l i c a t i o n s f o r p r i v a t e 
e n t i t i e s t h a t e n t e r i n t o c o n ­
t r a c t s w i t h the U . S . g o v e r n ­
ment. F i r s t and foremost i s 
the r e c o g n i t i o n t h a t the gov­
ernment has the s o v e r e i g n r i g h t 
t o change i t s p o l i c i e s , as l o n g 
as such changes a r e p r o p e r l y 
a u t h o r i z e d . W h i l e the Hughes 
case concerned a c o n t r a c t f o r 
the government l a u n c h o f a com­
m e r c i a l s a t e l l i t e - - an a r ­
rangement t h a t the change o f 
p o l i c y a t i s s u e has made obso­
l e t e - - the l e s s o n s a r e e q u a l l y 
a p p l i c a b l e to the more l i k e l y 
f u t u r e s i t u a t i o n s i n v o l v i n g 
commercia l l aunches o f g o v e r n ­
ment s a t e l l i t e s . In such c o n ­
t r a c t s , p r i v a t e e n t i t i e s may be 
f a c e d w i t h a change i n g o v e r n ­
ment p o l i c y t h a t l e a v e s t h e i r 
l a u n c h v e h i c l e s w i t h o u t p a y -
l o a d s f o r s c h e d u l e d l a u n c h e s . 

A l t h o u g h p r i v a t e e n t i t i e s 
cannot e n j o i n v a l i d s o v e r e i g n 
a c t s , they can ensure t h a t the 
c o s t s o f any p o l i c y changes are 
borne by the government . The 
Hughes case shows t h a t an e f -

This article from International Institute of Space Law is published by Eleven international publishing and made available to anonieme bezoeker



f e c t i v e way to c r e a t e the s t a b i l ­
i t y and c e r t a i n t y d e s i r e d by the 
i n s u r a n c e i n d u s t r y and i n v e s t o r s 
i s t o i n c o r p o r a t e r e l e v a n t gov­
ernment p o l i c i e s e x p l i c i t l y i n t o 
the c o n t r a c t . Then the c o s t s 
a s s o c i a t e d w i t h any p o l i c y change 
w i l l be s h i f t e d onto the g o v e r n ­
ment . 

Potential C o n f l i c t 
Between the Two Cases 

There i s a t l e a s t one a r e a 
o f p o t e n t i a l c o n f l i c t between the 
M a r t i n M a r i e t t a and Hughes c a s e s . 
In the M a r t i n M a r i e t t a case , the 
F o u r t h C i r c u i t c o u r t h e l d t h a t a 
c o n f l i c t between the s p e c i f i c 
r e l a u n c h c o n t r a c t remedy and the 
g e n e r a l damages p r o v i s i o n r e n ­
d e r e d the c o n t r a c t ambiguous. On 
the o t h e r hand, the F e d e r a l C i r ­
c u i t c o u r t h e l d t h a t the s p e c i f i c 
r e f e r e n c e to the 1982 p o l i c y con­
t r o l l e d o v e r the g e n e r a l s u b o r d i ­
n a t i o n o f the c o n t r a c t to unspec­
i f i e d U . S . p o l i c y . The U . S . Su­
preme C o u r t c o u l d r e s o l v e t h i s 
apparent c o n f l i c t , however, ab­
sent such e x p l i c i t a u t h o r i t y , one 
s t i l l can d i s t i n g u i s h the two 
c a s e s . 

The F e d e r a l C i r c u i t c o u r t i n 
the Hughes case c o r r e c t l y a p p l i e d 
the j u d i c i a l p r e f e r e n c e f o r the 
s p e c i f i c o v e r the g e n e r a l . Nev­
e r t h e l e s s , the d i s p o s i t i o n o f 
t h i s i s s u e i n the Hughes case 
does not n e c e s s a r i l y undermine 
the F o u r t h C i r c u i t c o u r t ' s r e a ­
s o n i n g i n the M a r t i n M a r i e t t a 
case . The Hughes c o u r t was a b l e 
to h o l d the 1982 p o l i c y c o n t r o l ­
l i n g f o r purposes o f l a u n c h p r i ­
o r i t y and s c h e d u l i n g wi thout r e n ­
d e r i n g the g e n e r a l p r o v i s i o n on 
U . S . p o l i c y s u p e r f l u o u s and mean­
i n g l e s s f o r o t h e r p u r p o s e s . In 
c o n t r a s t , the M a r t i n M a r i e t t a 
c o u r t c o u l d not g i v e e f f e c t to 
the "sole and e x c l u s i v e " r e l a u n c h 
remedy w i t h o u t r e n d e r i n g super ­
f l u o u s and meaning le s s the gener ­
a l p r o v i s i o n on damages f o r 
c l a i m s a r i s i n g under c o n t r a c t . 
The language o f the M a r t i n 

M a r i e t t a c o n t r a c t t r u l y was am­
biguous because t h e r e was no 
p o s s i b i l i t y t o r e c o n c i l e the 
c o n f l i c t i n g remedy p r o v i s i o n s . 

Conclusions and 
Recommendations 

F o l l o w i n g the a p p e a l s 
c o u r t d e c i s i o n , M a r t i n M a r i e t t a 
and INTELSAT r e a c h e d a s e t t l e ­
ment i n t h e i r d i s p u t e . 4 6 In 
a d d i t i o n to the p r o s p e c t o f 
ongo ing l i t i g a t i o n , a n o t h e r 
f a c t o r a i d i n g the s e t t l e m e n t 
e f f o r t was the A p r i l 1993 p u r ­
chase by M a r t i n M a r i e t t a o f 
G e n e r a l E l e c t r i c C o . ' s a e r o ­
space d i v i s i o n , which was a l ­
ready b u i l d i n g the INTELSAT 
V I I I s e r i e s o f s a t e l l i t e s . 
A c c o r d i n g to an INTELSAT o f f i ­
c i a l , "[a]11 o f a sudden the 
peop le we were i n c o u r t w i t h 
were a l s o m a n u f a c t u r i n g a new 
s e r i e s o f s a t e l l i t e s f o r u s . " 4 7 

Under the s e t t l e m e n t , INTELSAT 
w i l l r e c e i v e a d i s c o u n t on the 
p r i c e of the new s a t e l l i t e s . 

INTELSAT a l s o r e a l i z e d 
t h a t i t s d i s p u t e w i t h M a r t i n 
M a r i e t t a may have been a v o i d e d 
i f i t had not s e l f - i n s u r e d the 
INTELSAT VI s a t e l l i t e . F o r the 
INTELSAT V I I s e r i e s , INTELSAT 
has r e t u r n e d to the i n s u r a n c e 
market f o r the f i r s t t ime i n 10 
y e a r s , and has p a i d $110 m i l ­
l i o n i n premiums . 4 8 Not s u r ­
p r i s i n g l y , space u n d e r w r i t e r s 
welcome new b u s i n e s s from 
launches t h a t were f o r m e r l y 
s e l f - i n s u r e d . A c c o r d i n g to 
F r e d e r i c k Hauck, p r e s i d e n t and 
CEO of U . S . - b a s e d I n t e r n a t i o n a l 
Techno logy U n d e r w r i t e r s , " [a] 
major c l a i m i s a b s o r b e d more 
e a s i l y when s p r e a d among a 
l a r g e r number o f i n s u r e d 
e v e n t s . A d d i n g even a few more 
i n s u r e d launches would c o n t r i b ­
ute s i g n i f i c a n t l y to the space 
r i s k base . 1 , 4 9 

The most o b v i o u s source o f 
s e l f - i n s u r e d s a t e l l i t e s t h a t 
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c o u l d h e l p d i v e r s i f y the space 
r i s k base i s government a g e n c i e s . 
Hauck p o i n t e d to the U . S . Navy 
UHF F o l l o w - O n program as a model . 
The c o n t r a c t s p e c i f i e d s a t e l l i t e 
d e l i v e r y o n - o r b i t , so the c o n ­
t r a c t o r b e a r s the l a u n c h r i s k . 
Such arrangements are l i k e l y to 
b e n e f i t t a x p a y e r s i n the l o n g 
r u n , even though the i n c r e a s e d 
r i s k w i l l be r e f l e c t e d i n h i g h e r 
c o n t r a c t p r i c e s . The reason i s 
t h a t t a x p a y e r s are p r o t e c t e d from 
a b s o r b i n g the c o s t o f c a t a s t r o p h ­
i c l o s s , r e g a r d l e s s o f whether 
the c o n t r a c t o r s e l f - i n s u r e s o r 
p u r c h a s e s i n s u r a n c e from a t h i r d 
p a r t y . 

However, not a l l government 
s p a c e c r a f t a r e a p p r o p r i a t e f o r 
such c o n t r a c t p r o v i s i o n s . F o r 
example, the Mars O b s e r v e r probe 
was a s p e c i a l i z e d , o n e - o f - a - k i n d 
s p a c e c r a f t t h a t would have been 
e x t r e m e l y d i f f i c u l t t o i n s u r e . 
On the o t h e r hand, the l o s s o f 
the Mars O b s e r v e r s u p p o r t s the 
argument f o r s m a l l e r , cheaper , 
r edundant , and more s t a n d a r d i z e d 
s p a c e c r a f t f o r b o t h commercia l 
and s c i e n t i f i c a p p l i c a t i o n s . 

In c o n c l u s i o n , the f o l l o w i n g 
recommendations are d e s i g n e d to 
f a c i l i t a t e the e f f i c i e n t o p e r a ­
t i o n o f the space i n s u r a n c e mar­
ket : 

1) R i s k managers must i n c r e a s e 
q u a l i t y a s s u r a n c e to reduce 
t e c h n i c a l r i s k s ; 

2) U n d e r w r i t e r s must d i s t i n ­
g u i s h r i s k s t o reward proven 
systems; 

3) O p e r a t o r s t h a t c u r r e n t l y 
s e l f - i n s u r e p a y l o a d s must 
c o n s i d e r ways to i n v o l v e the 
i n s u r a n c e market i n s p r e a d ­
i n g r i s k and l o w e r i n g l o n g -
term c o s t s ; 

4) A t t o r n e y s must d r a f t c l e a r 
and c o n c i s e c o n t r a c t s t h a t 
s p e c i f y i n unambiguous terms 
p r o v i s i o n s such as o n - o r b i t 

d e l i v e r y and r e l a u n c h r e ­
q u i r e m e n t s , and t h a t spec ­
i f y a p p l i c a b l e government 
p o l i c i e s ; and 

5) C o u r t s must not s h i e l d 
p r i v a t e e n t i t i e s from l i a ­
b i l i t y f o r r i s k s t h a t can 
be a l l o c a t e d between the 
p a r t i e s a n d / o r s p r e a d to 
t h i r d p a r t y i n s u r e r s . 
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