
IISL.2.-94-829 

PRACTICAL IMPLICATIONS OF LAUNCHING STATE 
APPROPRIATE STATE DEFINITIONS 

William B. Wirin* 
General Manager, Wirin & Associates 

Rancho Mirage, C a l i f o r n i a , USA 

Abstract 

Meanings of the terms "launch­
ing State" and "appropriate 
State" are discussed by a num­
ber of space lawyers. This 
paper s h a l l not attempt to 
duplicate t h i s credible e f f o r t . 
Rather t h i s paper w i l l look at 
some of the ramifications of 
various d e f i n i t i o n s both from 
a p r a c t i c a l and commercial pro­
spective. I t i s the conclusion 
of the author that a middle 
ground must be found. I t i s 
hoped that t r i b u n a l s which seek 
to apply these terms w i l l take 
a narrow view and f i n d i n t e r ­
pretations which further the 
goals of the drafters of the 
Outer Space Treaty and i t s 
progeny. 

Introduction 

"Launching State" i s s p e c i f i e d 
i n A r t i c l e VII of the Outer 
Space Treaty, A r t i c l e 1(c) of 
the L i a b i l i t y Convention and 
A r t i c l e 1(a) of the Registra­
t i o n Convention. In essence, 
the term applies to a State 
which launches, procures a 
launch or from whose t e r r i t o r y / 
f a c i l i t y a launch i s accom­
plished. The e f f e c t of f a l l i n g 
within the parameters of the 
term i s that the State has l i a ­
b i l i t y for damage caused by i t 
through a launch by either a 
governmental or a non-govern­
mental e n t i t y . This l i a b i l i t y 

i s both j o i n t and several among 
the States involved. 

"Appropriate State" i s used i n 
A r t i c l e VI of the Outer Space 
Treaty. The e f f e c t of f a l l i n g 
within the parameters of t h i s 
term i s that the State bears 
r e s p o n s i b i l i t y to authorize and 
continually supervise space 
a c t i v i t i e s whether by a govern­
mental or a non-governmental 
ent i t y . 

The d i s t i n c t i o n between l i a ­
b i l i t y and r e s p o n s i b i l i t y must 
be kept i n mind. Responsibil­
i t y applies to a State's 
obli g a t i o n to regulate and 
control space a c t i v i t y both i n 
the present, and i n the future, 
to assure compliance with not 
only the l e t t e r but the s p i r i t 
of the Outer Space Treaty 
p r i n c i p l e s . L i a b i l i t y on the 
other hand speaks to an obliga­
t i o n of a State to compensate 
for damages. 

L i a b i l i t y f o r damage i s an age 
old concept present i n every 
culture and l e g a l system. The 
only s i g n i f i c a n c e of including 
i t i n the various space t r e a t ­
ies i s to waive States' sov­
ereign immunity and provide 
"equitable" procedures to com­
pensate victims. 

The extension of the concept of 
r e s p o n s i b i l i t y of a State for 
the acts of private e n t i t i e s i s 
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new. While various States have 
h i s t o r i c a l l y employed regula­
tions and domestic laws to 
assure acceptable behavior by 
i n d i v i d u a l s and other e n t i t i e s 
within t h e i r borders, the ap­
p l i c a t i o n to behavior i n the 
i n t e r n a t i o n a l arena expands the 
obligations of the State. 
The i n c l u s i o n of "responsi­
b i l i t y " i n the Outer Space 
Treaty i s the r e s u l t of a com­
promise between the U.S. and 
the U.S.S.R. The Soviet Union 
asserted that only States 
should p a r t i c i p a t e i n space 
a c t i v i t y and that "to give p r i ­
vate companies a free hand i n 
outer space could lead to chaos 
and anarchy." 

The United States asserted that 
priva t e e n t i t i e s must also be 
e n t i t l e d to originate and par­
t i c i p a t e i n space ventures. 
The analogy might be drawn to 
l i m i t i n g use of the high seas 
to States i n t h e i r sovereign 
capacity. The sol u t i o n offered 
by the Soviet Union was to 
a f f o r d p r i v a t e e n t i t i e s the 
opportunity to undertake space 
a c t i v i t y on the condition that 
such a c t i v i t y would be subject 
to the control of the "appro­
p r i a t e State" and the State 
would bear in t e r n a t i o n a l re­
s p o n s i b i l i t y f o r i t . 

Previous Authors 

The IISL Board of Directors 
appointed a three member board 
i n 1967 composed of Mrs. Eilene 
Galloway, Dr. Michel Bourely 
and Dr. Istvan Herczeg, to 
study the problems of i n t e r ­
preting the Outer Space Treaty. 

Dr. Herczeg, i n h i s report that 
year, quotes Mrs. Galloway as 
saying, "The point would seem 
to be correct that there may be 
several •appropriate States' 
with r e s p o n s i b i l i t y under 
A r t i c l e VI." He continues to 

quote her, "Is i t not doubtful, 
however, that the State Party 
whose only connection with the 
p a r t i c u l a r space a c t i v i t y was 
that some components or space 
instruments were produced on 
i t s t e r r i t o r y would often be 
one of the 'appropriate 
States'?" 3 

Mrs. Galloway's opinion i s so 
important on an i n t e r p r e t a t i o n 
of the Outer Space Treaty that 
I c a l l e d her to v e r i f y her 
p o s i t i o n . She sa i d the f i r s t 
portion was what she said, but 
the l a t t e r appeared to be Dr. 
Herczeg's thoughts. I sus­
pected that the words were not 
hers because of the sentence 
construction. 

Mrs. Galloway's view i s that 
there may be several "appro­
p r i a t e States" with d i f f e r i n g 
degrees of r e s p o n s i b i l i t y . 
What i s needed are the methods 
to handle them i n a given s i t u ­
ation. Recognizing the poten­
t i a l problems that multiple 
"appropriate States" can pose 
should encourage States to come 
to an agreement e a r l y on i n a 
space project to avoid disputes 
l a t e r . 

Dr. Herczeg i n h i s 1967 report 
provided an example where the 
private e n t i t y was incorporated 
or had i t s headquarters i n one 
State, the payload was produced 
i n a second State and the laun­
ching took place i n a t h i r d 
State. He concluded a l l three 
were "appropriate States". He 
drew an analogy to A r t i c l e 
VII's use of "launching State" 
to conclude that more than one 
State may be involved. 

Dr. Bourely discusses responsi­
b i l i t y and suggests several 
possible i n t e r p r e t a t i o n s f o r 
"appropriate States". These 
include the State which exer­
cises j u r i s d i c t i o n and control 

no 
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over the privat e enterprise, 
the launching State, the 
r e g i s t r a t i o n State, the State 
where the head o f f i c e i s 
located, or the production 
plant i s located, the State 
which owns the payload or the 
State from wjiich the payload i s 
cont r o l l e d . 

Professor Stephen Gorove urges 
that n a t i o n a l i t y be the key to 
determining who i s an "appro­
p r i a t e State" since the respon­
s i b i l i t y i s f o r "national" 
a c t i v i t i e s . He also concludes 
that, "at l e a s t i n some circum­
stances, the designation could 
r e f e r to the launching State." 
Professor Ver^shchetin supports 
these views. 

Professor Bockstiegel compared 
A r t i c l e VI of the Outer Space 
Treaty which speaks to "appro­
p r i a t e States" with A r t i c l e IX 
of the Outer Space Treaty which 
provides that the duty of 
consultation by the State Party 
e x i s t s also with regard to "an 
a c t i v i t y or experiment planned 
by i t or i t s nationals i n outer 
space" (my emphasis) and con­
cludes that i t may be favorable 
to f i n d these terms coterminous 
but that i t may lead to d i f f e r ­
ent States being "appropriate 
States" vs. launching States, 
which would be unsatisfactory. 
He finds that a functional 
d e f i n i t i o n may be the best 
solution, defining the term 
from case to case. 

Interpretation 

To apply these terms f a i r l y and 
appropriately to a given set of 
circumstances, consideration 
should be given to the intent 
of the dr a f t e r s . I t i s impor­
tant to look at the Outer Space 
Treaty as a whole to glean the 
fl a v o r to be im-parted to the 
terms "launching State" and 
"appropriate State". 

Clearly, the intent was to 
foster and encourage space 
a c t i v i t y to the greatest extent 
practicable i n order to maxi­
mize the benefits that space 
exploration holds. The pre­
amble recognizes, "the common 
int e r e s t of a l l mankind i n the 
progress of the exploration and 
use of outer space f o r peaceful 
purposes". 

No one has argued that private 
entrepreneurial a c t i v i t y i s not 
a "peaceful purpose", there­
fore, applications of the p r i n ­
c i p l e s of the Outer Space 
Treaty and the following t r e a t ­
i e s should f o s t e r and encourage 
such a c t i v i t y . 

Launching State 

The provisions f o r l i a b i l i t y 
were sought by non-space fa r i n g 
nations to assure themselves 
that they would be compensated 
for any injury. 

The three categories of 
"launching State" are: 

1. one who launches; 
2. one who procures the 
launch; and 
3. one whose t e r r i t o r y or 
f a c i l i t y i s used to launch. 

States f a l l i n g within points 
one and three are usually 
i d e n t i f i a b l e without d i f f i ­
c u lty, but point two poses 
questions. The usual meaning 
of "procure" i s to acquire/ 
secure or to bring about. This 
could include any State which 
a s s i s t s a launch, e i t h e r by 
providing items included i n the 
payload or launch or benefits 
p o l i t i c a l l y , s c i e n t i f i c a l l y or 
economically. 

Even "launches" or " f a c i l i t y " 
could be given a broad i n t e r ­
pretation to include any State 
which a s s i s t s i n any way, for 
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example by providing telemetry 
support. The primary States 
should be c l e a r l y i d e n t i f i a b l e 
but the secondary or supporting 
States may not be as e a s i l y 
i d e n t i f i e d . 

While the L i a b i l i t y Convention 
has provision f o r agreement 
among launching States to make 
sp e c i a l provisions f o r l i a b i l ­
i t y among themselves, such 
agreement would provide no pro­
t e c t i o n against a claim by an 
injured State party on i t s own 
behalf or on the behalf of one 
of i t s c i t i z e n s . 

Were a broad i n t e r p r e t a t i o n to 
be given the term "launching 
State" i t could have the e f f e c t 
of s t i f l i n g p a r t i c i p a t i o n by 
some nations that do not want 
to be exposed to the hassle of 
resolving a claim and the 
po t e n t i a l l i a b i l i t y to which 
they would subject themselves. 

Such an i n t e r p r e t a t i o n would 
thwart the objects of the Outer 
Space Treaty which were to 
"contribute to broad i n t e r ­
national cooperation and use of 
outer space f o r peaceful 
purposes" which i n turn " w i l l 
contribute to the development 
of mutual understanding and to 
the strengthening of f r i e n d l y 
r e l a t i o n s between States and 
peoples." 

States i n turn would be even 
more hesitant to approve p a r t i ­
c i p a t i o n by t h e i r private e n t i ­
t i e s i f they would be subject 
to l i a b i l i t y even f o r tangen­
t i a l connections to a launch. 

Commercial Space Launch Act 

The United States enacted the 
Commercial Space Launch Act of 
1984 to s a t i s f y i t s o b l i g a ­
tions as a "launching State" 
under A r t i c l e VII of the Outer 
Space Treaty. 

The law and accompanying regu­
l a t i o n s are broadly drawn, but 
focus on the preparation for 
launch and the act of launch­
ing. They do not cover the 
procedures f o r continuing 
supervision required by A r t i c l e 
VI of the Outer Space Treaty. 

The Secretary of Transportation 
must assure that a l l payloads 
are appropriately authorized by 
U.S. law. I f not approved by 
another U.S. procedure, the 
Secretary reviews the propriety 
of launching the payload both 
from a p o l i c y and safety 
perspective. 

In p r a c t i c e , the requirement 
for continuing supervision 
incumbent upon an "appropriate 
State" i s accomplished by the 
Federal Communications Commis­
sion working with the Inter­
national Telecommunications 
Union f o r communications s a t e l ­
l i t e s . As to remote sensing 
s a t e l l i t e s , t h e i r operations 
are governed by the Land 
Remote-sensing Commerciali­
zation Act of 1984. 1 3 Other 
space a c t i v i t y by pr i v a t e e n t i ­
t i e s now and f o r the foresee­
able future are under the 
d i r e c t control of the U.S. 
government. At some future 
date, when there are p r i v a t e l y 
operated space stations or 
p r i v a t e l y operated space colo­
nies, a d d i t i o n a l provisions for 
"continuing supervision" may be 
required. 

Dr. S. N e i l Hosenball notes 
that i t was the p o s i t i o n of 
Legal Advisor, U.S. Department 
of State, that under U.S. law, 
A r t i c l e VI of the Outer Space 
Treaty i s self-executing and 
does not require implementing 
l e g i s l a t i o n and private e n t i ­
t i e s can be c o n t r o l l e d by ad 
hoc a p p l i c a t i o n of e x i s t i n g 
laws and regulations. 
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Dr. Martin Menter commented, 
"To my mind, State responsi­
b i l i t y f o r supervision over i t s 
non-governmental e n t i t i e s ' 
space a c t i v i t i e s does not mean 
that a government representa­
t i v e i s to be ever present with 
a private sector commercial 
space a c t i v i t y . Rather, the 
responsible agency or agencies 
would issue regulatory d i r e c t ­
ives within l e g i s l a t i v e enacted 
guidelines; and by consulta­
tio n s , reports, inspections and 
by i n v e s t i g a t i o n of reported 
d i s c r e p a n c i e s , compliance 
should be assured." 

Appropriate State 

The provision on r e s p o n s i b i l i t y 
and the term "appropriate 
States" were included by States 
who feared that private e n t i ­
t i e s would rush to e x p l o i t 
space f o r economic gain i r r e ­
sponsibly and would cause 
p o l l u t i o n , damage and contami­
nation. The meaning of "appro­
p r i a t e State" i s not elucidated 
and i t i s not possible to 
determine the f u l l scope of the 
term. A r t i c l e VI only speaks 
to "the a c t i v i t i e s of non­
governmental e n t i t i e s . " I t 
does not address the l e v e l or 
extent of a c t i v i t y . Here, as 
with "launching State" the 
ambit of the term must be given 
some l i m i t s to further the 
purposes of the Outer Space 
Treaty. Professor Gorove has 
suggested that the degree of 
p a r t i c i p a t i o n i s a c r i t i c a l 
question i n resolving who i s an 
"appropriate State." I 
wholeheartedly concur. 

Conclusions 

Both terms must be given l i m i t s 
to assure that the s p i r i t of 
the Outer Space Treaty and i t s 
progeny p r e v a i l s . I t i s sug­
gested the terms be l i m i t e d to 
s u b s t a n t i a l p a r t i c i p a t i o n . 

Indeed, the best view may be to 
l i m i t the a p p l i c a t i o n of these 
terms to those States or p r i ­
vate e n t i t i e s of a State who 
have a c o n t r o l l i n g r o l e i n the 
decisions. 

I contend that the term 
"launching State" i n a 
"procure" s i t u a t i o n should not 
be applied unless there i s 
d i r e c t control over the launch. 
Of course "launching State" 
would include launches from the 
t e r r i t o r y / f a c i l i t y and instan­
ces when a second State 
d i r e c t l y manages a launch and 
the State whose t e r r i t o r y i s 
being used i s merely an accom­
modating party. A d d i t i o n a l l y , 
I would include i n the d e f i n i ­
t i o n of "launching State", a 
State/private e n t i t y who pur­
chases a launch service but 
does not control or manage the 
actual launch, because they 
w i l l control the payload on 
o r b i t which has the p o t e n t i a l 
to cause damage. 

However, no r e a l harm i s caused 
by there being a host of 
"launching States" because the 
only s i g n i f i c a n t consequence i s 
l i a b i l i t y and these States can 
make provision among themselves 
as to how to apportion damage 
awards. 

None of the previous authors 
have addressed the issue of 
l i a b i l i t y of a State i n the 
event i t or a p r i v a t e e n t i t y 
purchases a payload already on 
o r b i t . I contend that such 
a State should be considered a 
launching State even though 
t h i s status occurs a f t e r 
launch. In t h i s vein, i t may 
be appropriate to have the 
r e g i s t r a t i o n modified so that 
the new owner becomes the State 
of r e g i s t r y . 

In a s i m i l a r regard, "appro­
p r i a t e State" should be l i m i t e d 
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i n i t s a p p l i c a t i o n to circum­
stances where a State/private 
e n t i t y manages or controls a 
space venture. States who are 
merely used f o r convenience 
should be disregarded by the 
world community. 

Today, i n t e r n a t i o n a l shipping 
companies u t i l i z e " f l a g s of 
convenience", r e g i s t e r i n g ships 
i n small nations to avoid the 
rigorous laws and regulations 
of t h e i r State of n a t i o n a l i t y . 
This should not be permitted 
f o r space a c t i v i t y . Private 
e n t i t i e s who are the r e a l 
p a r t i e s i n i n t e r e s t should be 
authorized and continually 
supervised by t h e i r State of 
n a t i o n a l i t y . 

Nationals of a State should not 
be permitted to avoid the 
States' r e s p o n s i b i l i t y as an 
"appropriate State" by the 
simple stratagem of incor­
porating or having i t s "main 
o f f i c e s " i n another State. 

While t h i s may be d i f f i c u l t to 
enforce, i n p r a c t i c e the p r i n ­
c i p l e should be c l e a r . States/ 
p r i v a t e e n t i t i e s who manage, 
control or are the p r i n c i p a l 
investors i n a space project 
must be included as "appro­
p r i a t e States." 

U.S. Recrulations 

This i s the essence of the law 
and implementing regulations of 
the United States. The Commer­
c i a l Space Launch Act of 1984 
requires U.S. c i t i z e n s to apply 
to the Secretary of Transpor­
t a t i o n f o r a launch l i c e n s e . 

The Federal Regulations speci­
f i c a l l y include within the 
d e f i n i t i o n s , "Any corporation, 
partnership, j o i n t venture, 
association, or other e n t i t y 
which i s organized or e x i s t s 
under the laws of a foreign 

nation, i f the c o n t r o l l i n g 
i n t e r e s t i n such e n t i t y i s held 
by an i n d i v i d u a l or e n t i t y des­
cribed i n paragraphs (a) or (b) 
of t h i s d e f i n i t i o n . 'Control­
l i n g i n t e r e s t ' means ownership 
of an amount of equity i n such 
e n t i t y s u f f i c i e n t to d i r e c t 
management of the e n t i t y or to 
void transactions entered into 
by management. Ownership of at 
l e a s t f i f t y - o n e percent of the 
equity i n an e n t i t y by persons 
described i n paragraphs (a) or 
(b) of t h i s d e f i n i t i o n creates 
a rebuttable presumption that 
such i n t e r e s t i s c o n t r o l l i n g . " 
Paragraph (a) provides f o r U.S. 
c i t i z e n s and paragraph (bl 
includes U.S. Corporations. 
By the same token, States/ 
private e n t i t i e s that do not 
f a l l within the parameters of 
t h i s p r i n c i p l e should be 
excluded. 

Multiple "Appropriate States" 

In the event there are multiple 
"appropriate States" such 
States should be responsible 
fo r only the function or p a r t i ­
c i p a t i o n which cause them to be 
an "appropriate State". 

o o 
I t has been proposed that the 
term "appropriate State" be 
interpreted to include the 
elements of the term "launching 
State" with the r e s u l t that i t 
would have the r e s p o n s i b i l i t y 
to authorize and continually 
supervise a l l future non­
governmental a c t i v i t i e s . 
To many problems there i s a 
simple s o l u t i o n , easy to 
understand and easy to imple­
ment, but has the p o t e n t i a l to 
produce disastrous r e s u l t s . 
This i s one of them. By 
analogy, i t would require auto­
mobile manufacturers to super­
v i s e operators of vehicles 
where ever they drive. This i s 
not p r a c t i c a b l e . 
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To conclude that a l l "launching 
States" are ipso facto "appro­
p r i a t e States" would poten­
t i a l l y lead to c o n f l i c t i n g 
requirements f o r authorization 
and mind boggling c o n f l i c t i n g 
supervision by the "appropriate 
States". In accord i s Dr. 
S i l v e s t r o v of the Russian 
I n s t i t u t e of State and Law. 

Commercial Considerations 

I t i s an a r t i c l e of f a i t h with 
entrepreneurs that government 
in t r u s i o n increases the cost of 
operations and the length of 
time to bring a project to mat­
u r i t y at which point p r o f i t s 
w i l l be produced. Therefore, 
the l e s s the governments f e e l 
compelled to "authorize and 
continually supervise" private 
e n t i t i e s , the more those with 
priva t e c a p i t a l w i l l be w i l l i n g 
to invest i n space projects. 

This i s not to suggest that 
there should be no control over 
States or private e n t i t i e s but 
i t should s u f f i c e to look only 
to those States who themselves 
or through t h e i r private e n t i ­
t i e s control the project. 

The c r i t i c a l concern i s f o r 
supervision of the conduct of 
priva t e e n t i t i e s . States who 
control or whose private e n t i ­
t i e s control space projects are 
major players on the world 
scene now and should remain so 
fo r the foreseeable future. 
They have a great deal to gain 
or lose p o l i t i c a l l y , s c i e n t i f ­
i c a l l y and economically. 

They have a stake not only i n 
space a c t i v i t y but i n a l l of 
the s i g n i f i c a n t issues facing 
the world. This should s u f f i c e 
to reassure other States both 
space f a r i n g and non-space 
f a r i n g that such a State w i l l 
comply and have i t s private 
e n t i t i e s comply with the s p i r i t 

and intent of the Outer Space 
Treaty. 

Correspondingly, the goal when 
there i s injury or damage i s to 
reimburse other States and 
t h e i r c i t i z e n s . Those States/ 
private p a r t i e s who have the 
wherewithal to manage and 
control space projects would 
surely have deep enough pockets 
to reimburse f o r injury. 

Limited a p p l i c a t i o n of the 
terms "launching State" and 
"appropriate State" should suf­
f i c e to reassure and compensate 
damaged or p o t e n t i a l l y injured 
par t i e s as these State Parties 
with the most to gain either 
p o l i t i c a l l y , s c i e n t i f i c a l l y or 
economically should have the 
deepest pockets and the most to 
lose i n f a i l i n g to ensure 
compliance with the s p i r i t and 
intent of the Outer Space 
Treaty. 

With the demise of the "Cold 
War" has come the reduction of 
governmental support f o r space 
a c t i v i t y by a l l nations. In my 
opinion the future of space 
exploration i s dependent upon 
non-governmental e n t i t i e s . 

Accordingly to convince the 
entrepreneur to invest i n space 
there needs to be a l e g a l 
i n f r a s t r u c t u r e which i n s t i l l s 
confidence and reduces p o l i ­
t i c a l and regulatory r i s k to a 
minimum. 
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