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Abstract

International law is a body of rules originally
intended to regulate the relationship between states.
In the last century it has also allowed the creation of
international agencies through which matters of
international concern can be agreed and regulated.
International Space Law is an amalgam of many of
such matters and already contains principles
applicable to SETI. There is room both to develop
these more explicitly for SETI use, and also to
create new norms to apply either directly or
incidentally to the Search. Particular development
is needed in the realm of radio frequencies, and in
the setting aside (preferably on the Moon) of an
interference-free location for SETI activities.
Progress has been achieved in the matter of
obtaining agreement as to procedures to be followed
in the event of the detection of ETI and as to the
question of any reply message. These could be
given fuller legal standing.

The paper is divided into five sections: A.
Introductory Matters, B. Space Law and SETI, C.
Radio Frequencies, D. A Moon Site?, and E. The
Detection and Reply Declarations. In general
citations are given fully for ease of use by non-
lawyers. :
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A. Introductory Matters

SETI

The question of Extra-Terrestrial Intelligence is one
which has occupied many minds for many
centuries,” but it is only within the last half-century
that significant progress has been made in actually
'searching’ as the development of radio-astronomy
has made it possible to seek to 'hear' evidence of
ETL2 There is now a real body of interest in
SETI, both as a technical scientific topic and as a
question of relevance within the social sciences.
These elements of SETI occupy two sessions at the
annual meetings of the International Astronautical
Federation, some of the papers given at previous
conferences of the IAF appearing in special issues
of Acta Astronautica. And4 of course, the lawyers
have appeared on the scene.” In previous papers on
SETI 1 have tended to treat separately the law that is
and the further law that is needed.” This time I
take the two together. But first a word about
International Law and its sources.

International Law

International Law is the body of rules originally
developed to regulate the relationship between
states. In the last century or so it has also
developed international agencies and institutions
including various legal fora in which legal disputes
can be settled. The sources of International Law
are commonly said to be those listed in art. 38.1 of
the Statute of the International Court of Justice. In
making decisions, the court is directed to apply
International Law stated to be found in treaties, in
international custom, in the general principles of
law recognised by civilised nations, and as
subsidiary sources, judicial decisions and the
writings of the most highly qualified legal experts.
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Some would now add to that list Resolutions of the
General Assembly of the United Nations, their
weight in any given instance being related to the
degree of acceptance of individual resolutions.

International Law is not the same as
scientific law. Both indicate the results of action,
but scientific law is certain in its outcome. If it is
not, there is no law. It is, however, possible that
the kind of law I work with will be broken, without
consequence for the offender. It is also possible in
International Law for there to be law applicable to
some, but not to others. Thus only the parties to a
treaty are bound by it. Whether others (non-
parties) are bound by its concepts if the treaty is
very widely accepted is a matter of continuous
discussion in principle and in individual cases.
Indeed, whether the Outer Space Treaty is law for
everyone is a common exam question in law
schools. But I go too fast. The Outer Space Treaty
is part of International Space Law.

International Space Law

International Space Law has the same sources as
other sections of International Law. As far as treaty
law is concerned, the basic international instruments
directly relative to Space are the five Treaties which
have come into being through the United Nations
mechanisms.” These have differing degrees of
acceptance. Other treaty law has also space
application. Of major relevance to much of the
effort currently being put into the Search is the
work of the International Telecommunication
Union.

As far as customary international law is
concerned, ordinary principles of law apply in space
as elsewhere, such as the duty not to damage other
states. Of more interest is, perhaps, the question
alluded to above - whether the principles found in
the Space Treaties or the various Principles adopted
by the General Assembly of the United Nations may
be part of customary international law, and binding
on that ground. Customary international law
requires state practice, and that the practice is
complied with by a state in the belief that it is
binding on the state.

If International Law applies to state
activities in and concerning space, general
principles of law obviously apply in space. There
are few judicial decisions as yet (none relevant to
SETI), and there is an increasing body of writing on
space law. Whether the International Court of
Justice would consider what has so far been written
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as being helpful, or authoritative, is moot (in the
U.K., not the U.S., sense of that word).

International and National Law

Another matter has to be stated before we turn to
substantive law. International Law relevant to SETI
mostly imposes duties on states, and has to be
implemented through the ordinary legislative,
administrative and judicial processes of those states.
Without that implementation, what is claimed to be
International Law is merely good intentions,
exhortation, a climate of expectation as to conduct
and similar things. It is not Law, Law requires to
be obeyed, and to be enforced if it is not obeyed.
That depends on state action.

A Warning

Last in this section, I must issue a warning. In
some discussions of International Law one can
detect tendency to overstate positions. There is a
difference between lex ferenda, and lex lata - the
law we would wish to see in being, but which is not
yet, and the actual law that is in existence at
present. It is tempting to state as a 'principle of
law' what we think the law ought to be, not what it
actually is. Often there is no law in its normal
signification - no enforceable set of norms that
governs the questions that vex us.® 'Rights' are
claimed, which are in fact merely aspirations being
sheltered under a fig-leaf of apparent legal
language. 'Obligations’ which may have moral
force are sought to be strengthened by their being
affirmed to have a legal basis. We need to be
careful in the language of our discourse.

B. Space Law and SETI

Is SETI an activity lawful under International Law?
The answer is an unequivocal 'yes'. Itisa
principal pillar of International Law that what is not
prohibited is permitted.” Although there are some
national systems which appear to base themselves
otherwise, for example with lists of citizens' rights,
for our purposes SETI activity is not inimical to the
general welfare and therefore can be engaged in.
But has SETI a special standing within Space Law?
It has to be said at the outset that the
Search for Extra-Terrestrial Intelligence was not
one of the main motivators of thought when Space
Law was emerging as a category. Nonetheless,
there are principles within Space Law which can be
applied to SETI. There is also room both to
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develop those principles more explicitly for SETI
use, and also to create new norms to apply either
directly or incidentally to the Search.

As far as the five Space Treaties are
concerned, their provisions have limited relevance
for SETI. There is the duty to carry out space
exploration in the general benefit and interest of all
countries contained in art. I of the Outer Space
Treaty. 11" More important for SETI is the
requirement of cooperation, mutual assistance and
regard for the interests of others of art. IX. Putting
these two together there is a legal argument that
SETI should be aided and protected, perhaps, more
than it is at present, particularly in the matter of
radio-frequencies, to which we will come below.

There would also be the relevance of the
1975 Convention on Registration of Object
Launched into Space were a SETI search to be
conducted from a space-craft. And there are the
indications of action to be taken to avoid a variety
of dangers - as in art. V and IX of the Outer Space
Treaty, and art. 5.3 of the Moon Treaty of 1979.1

But that brief recital shows that the Space
Treaties, are not directed towards SETI matters.
The fact is that SETI was not in the minds of those
drafting, signing or ratifying these agreements. The
only clear reference to life in outer space is in art.
5.3 of the Moon Treaty, and that is to require that
the Secretary General of the United Nations be
informed of the discovery of any indication of
organic life in outer space - a far remove from
Extra-Terrestrial Intelligence.

That requirement to inform is only one of
several statements of such duties. Under art. XI of
the Outer Space Treaty 1967 there is a duty
imposed 'in order to promote international
cooperation in the peaceful exploration of outer
space' that states shall inform the public, the
scientific community and the Secretary General of
the United Nations of the nature, conduct, location
of activities and of any results. This duty is,
however, qualified. The obligation is to inform 'to
the greatest extent feasible and practicable', a
phrase which any lawyer worth his salt can use to
justify almost any secrecy.

C. Radio Frequencies

The bulk of SETI activity most likely to produce
results is the 'listening to the stars' in the hope of
picking up artificial radio signals. Such would be
indicative of extra-terrestrial intelligence.

The major body of international law
therefore relevant to most day-to-day SETI activity
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is that relating to the allocation and use of the radio
spectrum, secured through the mechanisms of the
International Telecommunication Union (the ITU).
The ITU revised its structures in 1992 (effective
1994), separating its work into three new Sectors,
the Development Sector, the Standardisation Sector
and the Radiocommunication Sector.” " This last is
of most importance for us. Through it much of the

"international agreement is arrived at, and it is

responsible for running the system of registration of
assignments of radio frequencies by national
authorities, with the effect that a properly registered
assignment has some legal claim to protection over
a later assignment notified to the ITU.

The Radio Regulations form part of the
ITU basic documents_and have the status of an
international treaty.”~ Under the Table of
Frequency Allocations contained in the
Regulations, ™ the radio spectrum is divided and
bands within it allocated to named services on a
world-wide or regional basis. These allocations
may be primary, primary but shared with another
services, or secondary, in descending order of
protection. In addition a footnote may provide for
another use by a state, or limit a freedom to
allocate. The assignment of a frequency is a matter
for the state having jurisdiction over the
transmitting station. An assignment (or under
certain circumstances a proposed assignment) is
notified to the ITU Radiocommunication Sector.
The Sector circulates the notification to other states
and itself checks that the assignment is a) in
conformity with the Radio Regulations' Table of
Allocations, and b) does not conflict or cause
interference to another assignment already notified.
Where there is a possible interference steps are
taken to settle the matter by agreement. The Radio
Regulations provide that assignments in many bands
shail first be coordinated with other states whose
stations might be interfered with. Technically,
priority of notification will normally secure
protection from interference by a later assignment,
although in the last analysis a state may persist with
an unlawful assignment.

Apart from such procedural safeguards,
there are also duties to use minimum necessary
output, and to fine-tune equipment and make speedy
use of the latest technical advances so as to
minimise causing interference to other users. 17 For
non-space matters the procedures work - thanks to
the laws of physics - and real disputes have been
few.”® In general also, space systems have been
satisfactorily dealt with by these procedures.
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Matters are different for SETI and other
passive uses of the radio spectrum. Although there
is special provision in arts. 6.6 and 36 of the Radio
Regulations for Radio Astronomy, that Service is
not absolutely protected. It is sheltered, mostly by
recommendation and suggestion to Administrations,
but has limited areas of protection, which, 1
understand, do not always squarely fit the
appropriate radio frequencies. It is therefore not
surprising that SETI gets a bare mention and no
special protection within the Radio Regulations.

As Professor Kopal has noted, 1 footnote 722 to
RR8-94 states: 'In the bands 1 400 - 1 727 MHz,
101-120 GHz and 197-220 GHz, passive research is
being conducted by some countries in a programme
for the search for intentional emissions of extra-
terrestrial origin.' In fact bands 1 400 - 1 427 MHz
are set aside for passive activity in Earth
Exploration-Satellite, Radio Astronomy and Space
Research, and footnote 721 to RR8-94 prohibits all
emissions in those bands.““ However, the other
bands noted in footnote 722 as being of interest to
SETI are otherwise allocated to fixed and mobile
services, to space operations, maritime and
aeronautical mobile satellite, meteorological
satellite, and to radiolocation services.

The problem of interference continues to
worsen for SETI. More and more terrestrial
sources can cause emissions which affect SETI
instruments. Although there are the duties already
mentioned that states shall ensure that harmful
interference is minimised and requiring the best use
of available technology,“~ I would ask whether
enough has been done to eliminate spurious and
unnecessary radio emissions.“" Further, more and
more use is being made of space transmissions,
particularly for telecommunication purposes. I am
open to being corrected, but it would seem to me
that the low Earth orbit systems planned, such as
Iridium and the INMARSAT systems cannot do
other than make life more difficult for the ETI
Searchers. I know that technology has now
improved so that vast tracts of spectrum can be
scanned very quickly and analysed by computer.
Nonetheless, the better the technology used both on
Earth and in space, the more likely is SETI to have
fewer si§nals of Earth origin to eliminate from its
trawl.

Perhaps psychologically unfortunately the
references in the ITU documents to "harmful
interference’ to ‘radio services'. It might be easy
for some therefore to diminish the respect given to
passive rather than active use of radio systems.
However, as radio-astronomy is listed as a service
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under the Radio Regulations it does therefore
qualify for protection.“~ SETI conforms to the
definition as it involves the.use of radio astronomy,
but has only the lesser limited footnote protection
mentioned above. It would be useful were there
more explicit and specific recognition of the
requirements of radio-astronomy and SETI for
minimised interference across all relevant
frequencies.

That said, the Radio Regulations remain
the source of protection for SETI and for the Radio
Astronomy at an international level. More must be
done by national administrations to comply with
their duties to secure that interference to such
passive use of the spectrum is minimal. There is a
community of interests here between the radio
astronomers and the SETI specialists. They should
tackle such matters jointly, both through lobbying
national administrations, and through the
appropriate mechanisms of the ITU, including the
new working groups of the Radiocommunication
Sector. Perhaps it is unrealistic to expect further
radio channels to be freed from other use, but at
least that which you have should be preserved.

In that connection it should be noted that
there is a move within the ITU to simplify the
Radio Regulations. That may or may not be
possible. If work is done to achieve that purpose, it
might provide an opportunity to strengthen the
safeguards which SETI and radio-astronomy has.
But, per contra, it might result in weakened
protection. Searchers should be vigilant on this
matter.

But whatever happens this is yet another
area where International Law alone is not enough.
The appropriate national enforcement agencies must
be active in seeing that such protections as exist are
effective.“’ It would be a pity were a 'possible'
signal to be missed because of interference caused
by human activity to signals of extra-terrestrial
origin. It would be worse were that activity to be
in breach of such protections as the law does afford
SETL.?®

D. A Moon Site?

Many of the problems of radio astronomy in
general, and of SETI in particular, would be
alleviated were radio-telescopes to be fully shielded
from man-made radio interference. The proposal
has been made that a appropriate site would be
within a crater on the far-side of the Moon, the
crater Saha being particularly identified as

suitable.“” Of course, legal questions arise with
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such a proposal, the main proponent of the idea
having outlined his questions in 1994,

By art. 1 of the Outer Space Treaty, outer
space including the Moon and celestial bodies is
free for exploration and use by all, and this
specifically includes scientific investigation. As
indicated above, by art. 6 of the Outer Space Treaty
what is done is subject to the supervision of the
appropriate national state having jurisdiction over
those conducting the relevant activity. The other
general aspects of International Law indicated
above, including the ciues(ion of 'nuisance', would
also have relevance.>

But that is obviously insufficient protection
for the project. What is required is a proper setting
aside of a specific site, and its protection for radio
astronomic purposes, which we expect would
include SETI. A gateway exists through which that
could be achieved.

Under art. 11.5 of the Moon Agreement,
1979, states parties to that treaty agree that when
the exploitation of the Moon is imminent, a regime
for the Moon will be negotiated. Under the regime
the exploitation and use of the Moon would be dealt
with, But how would such a system work? Two
models can be examined, the Antarctic regime and
the International Sea-Bed Authority acting under
Part XTI of the Law of the Sea Treaty 1982. While
neither could be simply transplanted to Moon
requirements, both provide some useful insights as
to how the future may deal with such matters on the
Moon.

The Antarctic regime

The Antarctic regime is now well developed. It
stems from claims as to sovereignty over parts of
Antarctica, some of which overlap, the refusal by
some states to recognise any such claims, and
scientific interest in the region which gained an
immense impetus in the International Geo-Physical
Year of 1957 in which many states took part. The
result of that interest, cooperation and the
realisation that matters of sovereignty were stifling
scientific endeavour was the Antarctic Treaty of
1957,32 which opened the region to scientific
exploration by any state and 'froze’ questions of
sovereignty for the duration of the Treaty - thirty
years initially. Subsequently the Treaty has been
extended in time, and, through the setting up of a
series of meetings and the adoption of Protocols to
the Treaty, what amounts to an Antarctic regime
has been established. It has to be said, however,
that the system of this regime is coming under
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strain as, in addition to scientific research, the
Antarctic has come to have some commercial value.
Mineral deposits and tourism are two matters
causing intense discussions.

That said, there is in existence (and
working pretty well) a specific legal regime
designed to remove an area of the surface of the
Earth from disputes about traditional concepts of
sovereignty in order that scientific exploration can
be carried out. What is done there is not 'licensed’
in the ordinary sense, but is at least tacitly
permitted. States retain jurisdiction over their
nationals, and exercise limited forms of jurisdiction
over what is done within the small areas of territory
that constitute the difference bases. So far this
system works.

The Deep Sea-Bed

The other legal regime which may provide some
pointers for the establishment of a Moon-base is
that applicable to the Area, as the deep sea bed
beyond national jurisdiction is known. B% Part
XI of the Law of the Sea Convention, 1982, 3 as
that has been subsequently amended,?’6 what is
done in the Area is subject to control and licensing
by the International Sea-Bed Authority. By art. 136
of the Convention the Area and its resources are
declared to be part of the 'common heritage of
mankind' - a phrase also to be found in the earlier
Moon Treaty of 1979, to which we are coming. By
art. 137.2 'All rights in the resources of the Area
are vested in mankind as a whole', the Authority
acting on behalf of mankind.

The International Sea-Bed Authority,
established under Section 4 of Part XI of the
Convention (arts. 156-185), has its headquarters in
Jamaica. All states members of the Treaty are
members of the Authority, which functions through
an Assembly, a Council and a Secretariat. The
Authority acting through these bodies, and more
particularly through an organ known as 'The
Enterprise' (art. 170) has powers with regard to the
exploitation of the resources of the Area. Inter alia
it also assesses contributions due from members of
the regime on the same basis as that used for regular
U.N. budgetary matters (art. 160.1.(e)).

So much for the regime in outline.
However, the United States, United Kingdom and
various other of the developed world were unhappy
with the original version of the Treaty, and after
negotiation its terms have been amended, notably to
provide the developed nations with a stronger voice
within the Council, and to weaken the aspects of the
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Treaty involving finance, technology transfer and.
the curbing of commercial operations.

This is not the place further to discuss the
1982 Law of the Sea Convention, but enough has
been said to show in outline certain elements of it
which may help us. It does also provide a glimpse
of how the relevant provisions of the Moon
Agreement could be fleshed out.

The Moon Agreement, 1979

The Moon Agreement, 1979,38 is the least
successful of the five United Nations sponsored
Space Treaties. Requiring only five ratifications to
come into force (art. 19.3), the Treaty has acquired
only nine ratifications in its eighteen years of
existence.”” A further five states have signed, but
not yet ratified, the Agreement. 0" Of the ratifying
states, only Australia and the Philippines might be
said to have a reasonable chance of mounting an
expedition to the Moon in the near future. Of the
non-ratifying signatories, France and India might
also so qualify. Arguably the signatory-only states,
and certainly the non-signatory states have been
wary of the Agreement because of certain of its
terms, particularly parts of art. 11. In fact some
parts of art. 11 are commonly agreed as legal
principles already as they are contained in other
more widely approved documents. Thus art. 11.2,
providing that the Moon is not subject to national
appropriation simply repeats the term of art. 2 of
the Outer Space Treaty of 1967. But art. 11 also
states that the Moon is part of the common heritage
of mankind (art. 11.1), a new statement, and,
perhaps more contentiously, that when exploitation
of the Moon becomes feasible, a review conference
shall establish an international regime to govern
such exploitation (art. 11.5).

Whether the Moon Agreement ever will
become a general agreement is uncertain. But in
art. 11.5 a serious point has been made. The use of
the Moon, and its exploitation, will require some
sort of agreed regime. The parallel with Antarctica
is clear, albeit that with the Area is less so.

The Far-Side Proposal

The limited terms of the Moon Agreement do not
provide sufficient protection for a far-side site on
the Moon for radio-astronomy purposes. While
there is provision making lawful landing, the
placing of facilities, stations and installations
anywhere on the Moon (art. 8.1), art. 8.3 merely
requires that activities of states parties to the
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Agreement shall not interfere the activities of other
states parties on the Moon. This is quite vague and
imprecise. 'Interference’ is not a reference to 'radio
interference’ though it could encompass that.
Article 8.3 therefore is inadequate for the protection
of a Saha project.

From the preceding paragraphs, however,
our experience in similar matters here on earth
foreshadows two possible developments. An
international regime on the model of the
International Sea-Bed Authority may be constituted
for the Moon, as art. 11.5 of the Moon Agreement
requires. Alternatively space competent nations
may well consider that a formal Moon organisation
would unnecessarily restrict their activities, and
possibly result in an unwelcome diversion of return
on their investment to non-contributory nations. In
that event the Moon Agreement may continue as a
dead-letter, and the space competent nations may
simply proceed with exploration and in due course
exploitation. But even if that happens, some sort of
regime will be necessary to provide a sufficient
legal basis for states (and perhaps entrepreneurs) to
found and finance their activities.

At present it seems to me that the more
flexible, non-authoritarian Antarctic system is a
more likely model to be adopted. It has the merit
of having been developed basically for the sort of
scientific enterprise that is likely at first at least to
be seen on the Moon. However, if significant
resources are discovered in some particular and
restricted areas of the Moon, something legally
stronger and more structured may be required.
Thus, should it be the case that there is recoverable
water resources frozen in the bottom of deep craters
near the Moon's poles, there may be rush to set up
bases there. Such a development would logically at
least require some sort of regime to regulate
competition, and give a good 'title’ to those
involved.

But, irrespective of which of these
alternatives comes to be, some sort of regime will
be required to provide ground rules at least between
participants in the exploration and exploitation of
the Moon. However such matters are arranged,
care should be taken to ensure that the fullest
protection is given to the requirements of a far-side
lunar radio observatory under any Moon regime.

Thereafter, once the legal basis has been
established for the site, the ordinary procedures of
assignment and notification would be gone through
for the site's use of telecommunications services.
Its protection from interference would, however, be
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dependent on the enforcement of the appropriate
provisions of the Radio Regulations.

Finally, states and chancelleries are not
known for their abilities to be far-sighted and
visionary. Concerns more domestic and mundane
than scientific inquiry often mould their thought.
They should not, therefore, be assumed to have the
interests of either the radio-astronomers, or the
SETI Searchers in the forefront of their minds.
Those interested in these subjects must therefore
ensure that the international negotiators and
legislators are fully conversant with the
requirements of their disciplines. To that end
approval of the project by space relevant
organisations such as the ICSU/COSPAR, the IAA
and the IAU would be useful.*

E. The Detection and Reply Declarations

The Detection Protocol,43 outlines a set of
principles which, it is suggested, should be
followed following the detection of extra-terrestrial
intelligence. The Reply-Communication
Declaration deals with the question of who should
reply and how a reply should be formulated. These
have both been much discussed.” A Position
Paper regarding these Declarations and the Decision
Process for Examining the Possibility of Sending -
Communications to Extra-terrestrial Civilisations
has been approved by the Board of Trustees of the
International Academy of Astronautics (IAA) and
by the Board of Directors of the International
Institute of Space Law (IISL).

What status should these Declarations
have, and in particular, should they have the force
of Law??

At first I thought there was no point in
attempting to give such documents such a status.
There are many other matters of more obviously
pressing concern to take the attention of our
lawmakers, national and international. And even if
there is a legal obligation, what are you going to do
with the person who violates it? Will you sue him
because you were not informed, or fine or imprison
him for a failure to comply with procedures?
Surely not. If SETI succeeds we will have lots of
other things to consider more important than the
discoverer's intransigence. Such were my first
thoughts.

Now my view has changed, but I would
make a distinction between the two Declarations.

If possible within the crammed agenda of
international lawmaking, steps should be taken to
embody the principles of the Detection Declaration
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in an international treaty, with the requirement that
states ratifying the treaty should incorporate them
into licenses they grant to SETI activities and/or
otherwise impose appropriate obligations on SETI
Searchers. I suggest this not to provide an excuse
for the bureaucrats to issue more pink forms, nor so
that breach of a licence may be punished, but
simply in the belief that while most scientists are
law-abiding, ones on the margin may just comply
with a formal legal requirement when they might
ignore what amounts to a private agreement among
their colleagues. We can do nothing about the
rogue elephant.

Should a Reply-Communication
Declaration also be legally binding? Logic
indicates I should be of the same opinion as to
bringing legal force to such a Declaration as I now
hold with regard to the Detection Declaration, but,
as a famous American judge, Oliver Wendell
Holmes, said: 'The life of the law has not logic: it
has been experience'.”~ I doubt whether states
would be willing so to confine their freedom of
action on such a matter, and, under these
circumstances consider that a formal but non-legally
enforceable agreement among those working in the
field of SETI more useful than an international
treaty which is not likely to attract ratifications, and
less likely to be observed. -

The last sentence was written to relate to
the question of the Reply-Communication
Declaration. Its doubts may also, however, apply
to the Detection Declaration were its principles
proposed as a treaty.

There is, however, a step short of treaty
which might be useful. One can look to the effect
that has been obtained in Space Law by the
declarations of principle which have been adopted
as Resolutions by the General Assembly of the
United Nations on the recommendation of the
Committee on the Peaceful Uses of Quter Space,
either by unanimous vote, or better, by consensus
without vote. By contrast the effect of non-
unanimous declarations is much impaired - many
would say 'destroyed’.

There is argument as to the precise legal
status of UN declarations. '~ They are not treaties
or treaty-law, but they are more than good
intentions. They are an affirmation by states - an
affirmation made by their consent to their adoption
by the General Assembly - that they do contain
principles which each assenting state will seek to
observe. Recently the term 'soft law' has been used
to denote this class of international 'agreement’.
The term indicates a difference from 'hard law’,
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and in the mind of some, a hope that what is stated
as 'principle’ will eventually become 'hard law’.
Certainly if state practice follows such principle,
and were the generality of states to come to believe
that they act in accordance with that principle
because they are bound to do so, the principle will
have become customary international law. And,
short of such general consensus as to the obligatory
nature of the principles as seen from the stand-point
of the Chancelleries and Foreign Offices of the
governments of the world, those involved in SETI
might well feel 'obliged’ even before their rulers do
if the principles are set out in a Resolution of the
General Assembly of the United Nations.

If that is the route to be preferred, then I
would first suggest that the two Declarations be
consolidated and their terms revised into the proper
form for expression in a UN Resolution. Then we
should seek to have the matters considered by
COPUOS, which is the avenue for space matters
into the General Assembly. COPUOS has had
recent problems in deciding its future agenda, and
now might therefore be the time to get its attention.
Thereafter the UN General Assembly, which has
debated stranger things in the past, might be
disposed to take a view. After all, potentially SETI
could change our view of the world. I need only
cite the excitement caused recently by .the
possibility of signs of life in that Martian meteorite.

NOTES

ILM = International Legal Materials.
Proc. IISL = Proceedings of the Colloquia of the
International Institute of Space Law.
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