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"The law of outer space, by its very nature, is anthropocentric. " 

Manfred Lachs ** 

1. Introduction 

The intensive process of commercialization 
and privatization of space activities, which 
strongly underlines the post Cold War era and 
tends to grow more and more in the next 
coming years, rises as a logical and natural 
counterpart the need to clearly define in a 
detailed manner the concept of global public 
interest related to this specific field of activities. 

The formulation of this concept would ser­
ve as a safe and objective reference for an 
undispensable evaluation of the limits and 
nature of space commercial and private 
entrepreneurship, which today multiplies with 
no criteria properly defined and accepted by 
the whole world community. 

The amount and weight of such business, 
indeed, are quickly growing. For the period 
1993-2001, the launch of 656 was predicted, 
mostly state owned. Now, for the period 2000-
2009, there is an estimation of three times 
more launches: 2,147, mostly commercial. In 
the present estimate, no less than 65% of the 
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satellite belong to private telecommunication 
companies. (1) For the first time in 1996, the 
budget of commercial space undertakings was 
superior to governmental expenses in the area. 
It is said that space commercialization is 
growing at a rate superior to 20% per year. And 
someone predicts a growth of 57% per year for 
very soon.(2) The future worldwide space 
revenue has been estimated to grow to US$ 
577 billion from 1998 to 2002, with telecommu­
nication services accounting for US$ 218 
billion of that total. (3) 

What are the reflexes of this on the basis of 
the international legislation in force today on 
space activities, which has on the highest 
account the interest of all countries and all 
mankind? I expose in this paper some reflexions 
on this concern, based on the examination of 
commercialization and privatization concepts 
and experiences, mainly in the essential areas 
of commercial launchings, satellite telecommu­
nications and remote sensing. 

2. The impact on the international space 
law 

The consequences of the mentioned process 
in the current international regulation system 
of space activities cannot be underestimated. 

"The growing measure of private participa­
tion and the growing desire to actively stimulate 
such participation presents a clear challenge to 
the public interests involved in space activities 
as well to the public character of space law", 
warns Netherlands professor F. G. von der 
Dunk. (4) 

In fact, the private interests in space 
utilization of extreme importance are moving 
forwardquiterapidly.prevailingoverthepublic 
interests which is represented by state 
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organizations. This impetuous advancement 
tries to give direction more and more to the 
processes of the regulation for the sector. This 
challenge probably is the central political-
legal question of present space activities. 

This can explain why the expression "glo­
bal public interest" ended up arousing exactly 
in the realm of Space Law. And even why it 
deserved place in an historical text as the 
Report of the Third United Nations Conference 
on the Exploration and Peaceful Uses of Outer 
Space (Unispace III), held in Vienna, Austria, 
in July 1999. (5) 

This term appears in the Unispace III Report 
section on "International Space Law" (II. V. 
H. 2) as in the following recommendation: 
"The concept of'public service' and its various 
manifestations should be developed further, 
paying particular attention to the glob al public 
interest (the emphasis is mine - JMF) and to 
the needs of developing countries." 

These wordings were proposed by the 
participants of the Workshop on Space Law in 
the Twenty-first Century, organized by the 
International Space Law as an Unispace III 
technical forum. (6) 

The Workshop concluded that "the rapid 
expansion of private activities in and related to 
outer space requires examination of many 
aspects of existing space law". Among these 
aspects I stress two in particular: "b) The 
impact of commercialization and privatization 
of space activities on the public service aspects 
of such services; and (f) The protection of the 
environment, where private entities are 
currently not held directly accountable." 

However, the notion of "global public 
interest" in the theory of space law was created 
many years before the Unispace III. I believe 
it was introduced by another Netherlands jurist, 
Henri A. Wassenberg, in his book "Principles 
of Outer Space Law in Hindsight", published 
in 1991. More than ten years ago he foresaw 
that "eventually the present freedom under 
existing space law will be limited by the 
requirements of a 'global public interest'". 
And reminded that "when man reached and 
became active in 'outer space' , State 
sovereignty was limited in the 'international 
public interest"'. (7) 

Today not only the State have to be limited. 
It seems evident that the current preoccupation 
with the global public interest arises in direct 
connection with the vigorous growing of the 
private interest in space activities. After all, 

this indicates that between both orders of 
interests there is strong and indispensable 
mutual relation. 

Yet how this relation is regulated by the 
current International Space Law? 

Are the public and private interests in the 
same level and in equivalent positions? Or one 
of them has precedence and priority over the 
other? Who is competent for setting up the 
limits between them and how can it be done? 

To answer these questions, after all it is 
necessary to have a very precise notion about 
what is public interest in this area, which 
certainly has to be international or global, by 
the own nature of space activities implications. 

3. The wording and the spirit of the Outer 
Space Treaty 

I think that international space law already 
has the necessary base to formulate the concept 
of global public interest. This base is the well 
known "common benefit clause", as expressed 
in the Article I (I) of the 1967 Outer Space 
Treaty (OST) (8), the main code of the space 
activities: "The exploration and use of outer 
space, including the moon and other celestial 
bodies, shall be carried out for the benefit and 
in the interests of all countries, irrespective of 
their degree of economic or scientific 
development, and shall be the province of all 
mankind." (9) 

Some authors see in this article only a moral 
obligation, not a legal one. Bin Cheng, for 
instance, wrote: "Insofar as the preparatory 
work of the treaty is concerned, the discussions 
which took place on several articles of the 
treaty clearly showed that its draftsmen hardly 
intended this part of the Article I to be anything 
more than a declaration of principles from 
which no specific rights of a legal nature were 
to be derived, even though it might give rise to 
a moral obligation." (10) 

It happens that aprinciple declaration, turned 
into a treaty, creates rather more than a moral 
obligation. It creates, indeed, a legal obligation, 
even if for that it has to be better specified. If 
from it did not clearly derive yet an specific 
right, it is not because the principle does not 
contains a legal obligation, but only because 
the correspondent obligation it is still yet to be 
properly explicit 

Also it cannot be lost of sight the spirit and 
coherence of the document as a whole. The 
OST is strongly impregnated with the idea of 
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mankind interest. It emerges from the first 
lines of its Preamble, which recognizes "the 
common interest of all mankind in the progress 
of the exploration and use of outer space for 
peaceful purposes" and considers that "the 
exploration and the use of outer space should 
be carried on for the benefit of all peoples 
irrespective of the degree of their economic or 
scientific development". 

Moreover, the OST defines outer space as a 
res communis omnium (common good) of all 
countries as it is evident from the Article I (II) 
and Article III, integrated both as faces of a 
same coin: On one side, outer space "shall be 
free for exploration and use by all States without 
discrimination of any kind, on a basis of 
equality"; on the other side, it "is not subject to 
national appropriation by claim of sovereignty, 
by means of use or occupation, or by any other 
means". So, open to all countries and not 
passive, thus, of any appropriation form, this 
space, logically, cannot be another thing rather 
than common heritage of all mankind. 

The Article III 3° reinforces this idea, 
determining that the space activities must be 
carried out "in accordance with international 
law, including the Charter of the United 
Nations, in the interest of maintaining 
international peace and security and promoting 
international cooperation and understanding". 
Peace, understanding and cooperation - as the 
Charter of the United Nations says very clearly 
- are the major aspirations of all mankind, to 
whom "the scourge of war twice in our life­
time has brought untold sorrow" (11) 

The Article V, on its turn, when it defines 
astronauts as "envoys of mankind in outer 
space", is emphasizing that their activity 
respond to interests which largerly transcend 
national, private or state objectives of the 
launching countries. 

The Article IX, equally envisages the more 
general interest when it establishes that space 
activities must "avoid harmful contamination 
and also adverse changes in the environment 
of the Earth resulting from the introduction of 
extraterrestrial matter". This Article also 
predicts a process of consultation among States 
in order to prevent those space activities by 
one State that could be harmful for the space 
activities of other States. 

Finally, within the major concern with the 
common benefit and interest, is good to enhance 
the Article XI, which instituted the duty of 
States "to inform the Secretary-General of the 

United Nations as well as the public and the 
international scientific community, to the 
greatest extent feasible and practicable, of the 
nature, conduct, locations and results of such 
activities". And it also establishes that "on 
receiving the said information, the Secretary-
General of the United Nations should be 
prepared to disseminate it immediately and 
effectively". 

Thus, it is not much to affirm that the OCT 
enhances the benefit and the interest of all 
countries, of all people and of all humankind 
in condictio sine qua non for any space activity. 
And that, consequently, it does not admit any 
form of exploitation and use of the outer space 
capable of causing bad and damage to a country 
and to people, to the whole humankind or to 
part of it, as well as hurting their legitimate 
interests. 

I understand that the proclaimed general 
interest of all countries, all peoples and all 
mankind in the space activities can and have to 
be seen as an expression of a wider domain— 
the global public interest. And that this concept 
is fundamental and it should be clearly 
recognized and delineated proportionally tc 
its importance, especially in this era of 
accelerated privatization of space activities. 

4. The supremacy of the public interest 

F. G. von der Dunk, already quoted, seems 
to seeparity relationbetween public and private 
interests. He writes that the "public interests, 
reflected in international space law, have to be 
preserved and balanced against the justified 
interests of private enterprise in having fair 
and efficient legal and regulatory systems 
within which to operate". He even assumes the 
task of "bringing the best of these two words 
into some feasible conformity with each other". 
(12) His parity vis ion becomes more 
transparent when he asks: "Are private 
enterprises's interests sufficiently heeded by 
the body of international space law? Are the 
interests of public at large sufficiently protected 
against the undesirable (side-) effects of private 
enterprises's entry into the space arena?" (13) 
The same notion is present in the "substantive 
approach", exposed by F. G. von der Dunk in 
this way: 

"... the question should be raised whether 
the current body of international space law, by 
way of the rules, right and obligations it defi­
nes, takes into due account both the valid and 
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justified interests of the private sector itself, 
and the specific consequences of private 
involvement in space activities upon the whole 
human endeavour in space, in other words 
upon the valid j ustified interests of other players 
as well as society and humanity at large." (14) 

He still emphasizes that "a balance will 
have to be established between the interests of 
private enterprise and other - public - interests 
in outer space and space activities". (15) 

Henri A. Wassenberg also understands that 
it is necessary to look for a common 
denominator between the States interests and 
the private enterprises interests. He remarks: 
"To shape the future law of outer space, the 
interests of individual States as the 'justiciaries' 
of that law as it stands today and the interests 
of private enterprise, which presently will be 
come the direct subject of outer space law as 
well, will have to be carefully measured to 
distil the common interests of all States and 
private enterprise." (16) 

So far nothing seems to indicate and even 
less to guarantee that the private company will 
be able to equal States, raising itself to the 
sovereign position of Space Law direct subj ect, 
although its influence on States and government 
policies and conducts is growing more and 
more, at the point, no rare, of placing them 
directly at its service. 

This does not implies to deny in limine the 
possibility and the convenience of partnership 
between State and private company, preserved 
the functions and obligations of State as an 
instrument of all society. 

For this reason, I do not believe that it 
should be parity, equivalence or symmetry 
between public and private interests, in gene­
ral, and particularly in space activities. Public 
interests are hierarchically superior, since they 
represent the interests of the whole group of 
nations, of all people and, thus, of humanity. 

This does not mean to unrecognize, 
desqualify, reduce or even minimize the value 
and legitimacy of private interests, that, in 
space sector, as it can be presently confirmed, 
has an important role to play. It means only to 
place them in the right spot that belongs to 
them in the arena of interests that are being 
played, permanently supervised by the control 
of public interests, thus to prevent distortions 
and aberrations which can be of damage to the 
whole system. 

It is necessary to set up a stable hierarchy 
among private, state and public interests in 

international space law as space "is ruled by 
the Machiavellian realisms of power politics" 
(17) and now also by the market purposes of 
private enterprises. In reality, the interests of 
some States and private enterprises move with 
extreme dynamism in the use of outer space, 
looking for a maximum attendance of their 
specific objectives, which can end up creating 
dangerous/a/£s accomplis, also unsustainable, 
questionable, undesirable or of doubtful legal 
and/ or ethical support. 

In this context of possible uncertainties and 
facing the absolute imperative of predictability 
in the space area, there is enough reason to 
foresee the notion of global public interest as 
the only alternative of a criteria genuinely 
impartial, objective, responsible, rational and 
constructive for the qualification of space 
activities. Moreover, this concern is certainly 
essential to any international serious effort to 
be undertaken in order to stop the extension to 
space and to the celestial bodies of perversities 
and destruction generated in our planet by 
oligarchical state and private interests, selfish, 
immediate and, obviously, apart from the ge­
neral public interest. It cannot be forgotten that 
space activities are essential to the security 
and development of all people and countries, 
as well as in general to the effective evolution 
of human species. (18) 

To Manfred Lachs the "supreme task of 
Law" is "to avoid that man becomes prisoner 
of the forces liberated by himself and, 
eventually, turns into his own victim". He 
came to this conclusion in 1972, when he 
already alerted, with a wide vision of the 
future, that "inevitably we must face the threat 
created by non-controlled industrial power 
and by its insidious secondary effects". (19) 
The recommendation also is valid with relation 
to the anomaly that can be generated by space 
commercialization and privatization. 

It must be remembered that, in December 
16, 1966, that when exposing to the Political 
Committee of the United Nations General 
Assembly the then recently elaborated OST, 
of which he was one of the craftsmen, Lachs 
addressed historic message to governments 
and leaders of the future. His words remain 
updated before the problems we face up today, 
more than 30 years after:"... man carries with 
him all the frailties and shortcomings of his 
own into outer space. However, in spite of this, 
we can succeed if we remain faithful to the 
very objective of the law of the outer space, 
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that it should serve the interests of all nations 
and the protection of life, terrestrial and 
extraterrestrial and serve international peace 
and security. With that in mind while adopting 
what we have achieved today, we should con­
tinue with our work tomorrow. In doing so we 
shall create a whole system of rules and 
regulations concerning outer space: a corpus 
juris spatialis. The Treaty presented to you 
today is a first chapter of this great book of the 
law of tomorrow... Man's venture into space 
should increase his sense of responsibility." 
(20) 

At the present time, with the fast privatization 
of space activities in essential areas, it became 
as much necessary as it is difficult to implant 
and maintain the supremacy of global public 
interest. 

There lays the importance for us to look at 
some cases that seem to me to be emblematic. 

5. Publ ic and pr ivate interests in 
telecommunications 

Telecommunications by satellite have been 
the most developed and highly commercialized 
space application. If worldwide revenues in 
1998 from space activities reached US$ 97,6 
billion, a third part of it were accounted by the 
satellite telecommunications services — US$ 
33,6 billion. (21) That is why, for sure, they 
represent an area of confrontation - not yet 
solved - between public and private interests. 

Francis Lyall, professor ofPublic Law at the 
University of Aberdeen, Scotland, UK, asks 
"whether the present international arrangement 
satisfactory secures the general world public 
interest in the provision o f global 
telecommunications services open to all 
without discrimination". (22) He presents five 
reasons for his question: 

"First, the approach of commercial business 
is directed to the maximization of profit and 
the reduction and often excision of non­
commercial activities. This is not well adapted 
to the UN Stated, and widely accepted, notions 
of telecommunications as a public service. 

Second, although competi t ion is a 
watchword much touted, there is a tendency 
towards the establishment by companies of 
dominant positions in markets. As a matter of 
fact, in many States competition has to be 
secured and monopoly and dominance 
diminished by suitable governmental 
supervision. The U S A has the Federal 

Communication Commission (FCC), the UK 
has the Office o f Telecommunications 
(OFTEL) and the Monopolies Commission. 
The European Union monitors and preserves 
competition as one of its aims. These bodies 
serve a useful function. However, such 
supervision is lacking at the international level. 

Third, ex natura the decision of a State as to 
a space system has global effect, but in grants 
of licenses to telecommunications entities, 
each State seeks to secure the interests of its 
own nationals, without necessarily taking into 
consideration the welfare of the world as a 
whole. 

Fourth, and allied to the immediately 
previous point, there is insufficient separation 
between the technical supervision and 
facilitation of international telecommunica­
tions and the politics and economics involved. 
The size and content of delegations (and their 
hangers-on) to ITU conferences, and the 
lobbying for commercial advantage that seems 
to be involved, proves the point. 

Fifth, where an element in a delegation is 
devoted really only to a part of the agenda of a 
conference, the overall result of the conference 
can be distorted and unsatisfactory. " 

To Lyall "many of these difficulties could 
be alleviated, if not entirely met, by the creation 
of an international regulator and supervisor, 
which would l icense civi l ian space 
telecommunications activities". As he 
underlines, "in licensing the regulator should 
deal with technical requirements and act in the 
best interests of the world as a whole (author' s 
underline - IMF), taking into account the 
well-being of both the developed and the less 
developed States". 

Ram Jakhu, Associate Professor of the 
Institute of Air and Space of the Faculty of 
Law of the McGill University, Montreal, 
Canada, has a similar position, in relation not 
only to the satellite telecommunications but 
also to broadcasting. He stresses "there still 
remain about two third of world's population 
without a reasonable access to basic telephone 
service" and recommends that "the Legal 
Subcommittee of Copuos should start 
considering the drafting of a new declaration, 
which would: 

"a) reiterate the United Nations General 
Assembly Resolution 1721 and thus re-enforce 
the principle of universal service to be provided 
by telecom satellite systems irrespective of the 
fact that they are operated by intergovernmental 
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organization or private international service 
providers; 

b) stipulate that the States should undertake 
to start considering, and eventually adopting 
an international treaty, in cooperation with 
World Trade Organization (WTO), ITU and 
other international organizations, for the 
purpose of the creation of an international 
regulatory body in order to effectively manage 
and insure equitable access to the radio 
frequency spectrum and efficiently adjudicate 
related disputes (international regulatory regi­
me could still continue being established by 
the ITU and WTO within their mandates); 

c) specify the measures the States must take 
to effectively prohibit and control "Cyber-
terrorist" activities, particularly those that are 
committed via telecom satellites; 

d) include undertakings by States that they 
would not, during the times of crises of war, 
damage, telecom satellites, particularly those 
systems that have notified and registered with 
the ITU; 

e) recommend that States negotiate an 
international treaty prohibiting the use ofDirect 
Broadcasting System (DBS) for offensive 
purposes. In this regard, the 1936 Broadcasting 
Convention and the European Agreement of 
International Television Broadcasting could 
be used as guide for the drafting of this 
recommended treaty. 

Jakhu believes that "such a declaration, 
which could eventually be transformed into a 
treaty, is necessary for the continuos expansion 
of satellite telecoms and broadcasting and for 
the avoidance of serious controversies so that 
this technology could continue bringing real 
economic and cultural benefits to the whole 
mankind". 

Jakhu, as Lyall, defends the need of an 
international regulator body for 
telecommunications because the privatization 
of this sector, if left totally free, could generate 
disastrous deviations, having in sight what he 
himself enhances: "The primary, i f not the 
only, goal of private enterprise is always to 
maximize their profits. Therefore, they could 
be expected to concentrate only on high profit-
generating countries or routes and to ignore 
unprofitable areas or thin traffic routes. This 
development would be contrary to theprinciple 
of universal service." (23) 

Lyall equally emphasizes that the private 
company, by its own nature and its internal 
dynamics turned to the constant and ever 

growing income generation, has enormous 
difficulties to attend non-profitable public 
interests. At the same time, the more 
prosperous, the more it looks in all ways, to 
eliminate competitors, in order to assume a 
monopoly position and of total domain over 
the market. 

"The present competition is no longer the 
old competition, above all because it arrives 
eliminating any form o f compass ion. 
Competition has war as a rule. It demands, at 
any cost, that one has to surpass the other, 
smashing him, to take over his place", obser­
ves geographer Milton Santos. (24) 

If in some national markets, thanks to 
efficient State mechanisms, the private 
company is obliged to restrain itself, in the 
worldwide arena it practically does not find 
institutional obstacles to reach an uncontrolled 
expansion. And this usually gets total support 
from its original country and from other 
countries, where governments not only accept 
but also support the merge of State and private 
interests in the name of national interests. 

The present globalization reinforces in a 
large scale the already immense power of 
giant private or mix companies. This process, 
as noted by Carlos Lessa, "preserved and even 
amplified an heterogeneous world system, with 
economical, political, technological, military 
and doctrinaire hegemony crystallized in an 
empire that, with few small partnerships, 
commands the world market and financial 
networks, while it is well marked the periphery 
position, more and more subordinate and 
distant from the patterns of the system center." 
(25) 

How to face the deformations and 
perversities imposed by such powerful forces 
if not through the clear identification of the 
global public interest, capable of serving as an 
unpolluted and consistent ethical, political and 
legal argument? 

6. Public and private interests in space 
launching 

To the launch industry, first stage of any 
space project, also applies "the central and 
decisive question of the globalized economics", 
which is formulated by the General-Secretary 
of the United Nations Conference on Trade 
and Development (Untad), Ambassador Ru-
bem Ricupero: "Which is the legitimate and 
desirable role o f competition, what are the 
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efficiency gains that it promises and the 
reasonable limits to be imposed to it by higher 
human and social values?" (26) 

The legitimate function and - 1 would say -
indispensable to competition in this funda­
mental area is to stimulate the offer oflaunching 
services more and more reliable and safe. This 
is of interest not only to the insurance 
companies, but alto to the whole space industry, 
State or private, particularly this last one, as it 
must guarantee and optimize its own costs. 

The launch industry today faces large 
obstacles which make difficult its expansion 
and the attendance to market growing demands. 
The Netherlands professor H. Peter van Fenema 
has undertaken valuable research in respect to 
this subject, marked by exemption and 
independence. He remarks that "the limited 
number of countries with launch industries 
creates a vulnerability of the industry in toto 
for disruption of services to their customers". 
This is apermanent threat. "It is not uncommon 
to have lengthy post-accident investigation, 
pending the outcome of which the launcher or 
even the complete launch family remains 
grounded... This may seriously affect the 
continuity of feasibility of those (planned) 
activities/services which depends on the launch 
industry, such as the global telecommunica­
tions and meteorological services industry", 
notes H. Peter van Fenema. (27) 

And why there are such few launch options, 
in contrast with the intensification and 
diversification of space activities? Why the 
launch industry continues to be considered by 
the USA and other world powers only as a 
strategical-military activity and a matter of 
national security? Satellite launch vehicles are 
always seen as missiles capable of carrying 
weapons. The rocket technology is dual, 
indeed. But the close, exclusive and unilateral 
way that it has been controlled by the countries 
which dominate it does not contribute with the 
construction of a solution equally dual of the 
problem, capable, at the same time, of avoiding 
the proliferation of means capable of carrying 
mass destruction weapons and also stimulate 
the emergence of new and better alternatives 
of space launch. 

The Guidelines of the Missile Technology 
Control Regime (MTCR), which has been 
created in 1987 under the U.S." leadership, 
establishes that they "are not designed to im­
pede national space programs as long as such 
programs could not contribute to delivery 

systems for weapons of mass destruction". 
(28) This norm seems to be positive. In practice, 
however, it is insufficient, precarious and 
potentially unfair, because, as H. Peter van 
Fenema notes, it depends entirely on the 
"national interpretation", in this case mostly 
from the USA Indeed, the Dutch jurist notes 
that, in the American view, "there is no such 
thing as certainty about peaceful, national 
space launch programs remaining totally 
innocent in the MTCR sense of the word". (29) 
The idea that there is no country reliable enough 
in this field is very comfortable for someone 
who is in a dominant position and does not 
want to see not even a scratch in this privilege. 

Zhan Boke, senior fellow at the China 
Academy of Launch Vehicle Technology, has 
elements, thus, to describe the MTCR as "a 
discriminate, exclusive and unequal regime". 
In his view, this is most evident in U.S. 0 

cooperation on missile projects with Israel, 
Taiwan and Japan. He argues that although it 
is important to prevent the proliferation of 
delivery vehicles of weapons o f mass 
destruction, it is necessary that it is done in an 
equal and reasonable manner with no allowance 
for double standards. (30) 

Addressed as matter of war and national 
security, the launch industry, in the midst of 
the globalization era, is condemned to an 
isolation with seven keys within national 
frontiers. Around it there is no international 
cooperation. In this very risky field, launching 
countries, which are not many, remain distant 
from one another, in certain way as it used to 
be during the Cold War. There is no regular 
interchange of experiences, even though no 
one can deny that this is indispensable to learn 
better and faster the lesson of failures and 
disasters. 

How much tardiness and damages this 
situation has generated to space activities? It 
can hardly be calculated, but the losses certainly 
are not small. It is valid to place here one more 
suitable observation by H. Peter van Fenema: 
"In an environment which is unfriendly to more 
countries possessing launch abilities, innovative 
ideas, which could perhaps lead to new launch 
technology concepts, more reliable and versatile 
vehicles and/or cheaper operations, cannot come 
to fruition by exposure to, or challenges by, 
expert industries of the 'traditional' launch 
countries. This stifles progress and oligopolizes 
the launch industry, both as a technology and as 
a trade in services." (31) 

This article from International Institute of Space Law is published by Eleven international publishing and made available to anonieme bezoeker



The conclusion cannot be other and it comes 
from H. Peter van Fenema himself: "The 
development of the launch industry should not 
continue to be artificially restricted to, or 
oligopolized by, the launch companies of one 
country or of a very limited number ofcountries. 
Neither should it remain fundamentally 
dependent on and subjected to national 
security-inspired both in reality largely 
nationalistic laws, policies and practices which 
also address other, not security-related interests 
and concerns." (32) 

Can we doubt the urgent necessity to chance 
this unreasonable situation in the name of the 
common benefit and of the general 
development of space activities, including and 
particularly through a more precise definition 
of what constitutes in this case the global 
public interest? 

7. Public and private interests in remote 
sensing by satellite 

The private interests have been strongly 
stimulated in developed countries to promote 
business in satellite remote sensing areas, 
disregarding the public interest with a 
correspondent international protection. 

At the moment, the global market for satellite 
images is worth a mere US$ 154 million, 
compared with US$ 2.4 billion for aerial 
photography, according to Ron Steams, an 
analyst with Frost & Sullivan. But the satellite 
firms are betting that one-meter imagery - till 
recently exclusive of the Armed Forces - will 
open up a vast new market. Tom Watts of 
Merril Lynch believes that global sales of 
satellite images will be worth US$ 2.5 billion 
by 2005, while Mr. Stearns puts the figure at a 
mere US$ 420 million. The satellite firms 
know that governments are likely to be the 
keenest customers, at least in the short term. 
The USA Department of Defense plans to 
increase spending on commercial services, 
including satellite imagery, by US$ 1 billion 
over the next five years. (33) 

In fact, the satellite remote sensing activities 
are far from being a business so attractive as 
the telecommunication ones. However, they 
have being commercialized and privatized in 
growing scale (although restrictive national 
export control policies - once again - may 
delay this evolution). Nevertheless, they are 
waiting yet for an international regulation at a 
height of their strategic, economic, social and 

cultural relevance, as well as their multiple 
uses. 

These activities continues to be regulated 
by a single Declaration of the United Nations 
General Assembly, that has only a 
recommendation character, thus not been 
unquestionably obligatory for States. It is the 
Resolution 41/65, of December 9, 1986, 
containing the Principles Relating to Remote 
Sensing of the Earth from Outer Space (34). 
Adopted unanimously as a compromise 
solution, it was born already condemned to be 
excessively generic, not clear enough, and 
sometimes with double sense and insufficient. 
It is enough to note that it ignores at all the 
military uses of satellite remote sensing. And 
today it is very far from all the remote sensing 
technology developments and practices 
evolved during the past 15 years. 

It is evident that such a legal deficiency 
doesn't attend the global public interest, which 
certainly favors the elaboration of an 
international instrument specific, wide, com­
plete, clear, detailed and reliable — able this 
way to prevent distortions, damages and 
injustice seldom irreparable and/or of great 
gravity. 

Besides the already mentioned "common 
benefit clause", adopted in Article I of OST, is 
reproduced in Principle II (Principle I is 
dedicated to the definitions of the main terms 
used in the document): "Remote sensing 
activities shall be carried out for the benefit 
and in the interest of all countries, irrespective 
of their degree of economic, social or scientific 
and technological development, and taking 
into particular consideration the needs of the 
developing countries." 

Add to that the unmistakable effort o f 
Principle IV: "Remote sensing activities shall 
be conducted in accordance with the principles 
contained in Article I of the Treaty on Principles 
Governing the Activities of States in the 
Exploration and Use of Outer Space, including 
the moon and Other Celestial Bodies, which, 
in particular provides that the exploration and 
use of outer space shall b e carried out for the 
benefit and in the interests of all countries, 
irrespective of their degree of economic or 
scientific development and stipulates the 
principle of freedom of exploration and use o f 
outer space on the basis o f equality. Those 
activities shall be conducted on the basis o f 
respect for the principle o f full and permanent 
sovereignty of all States and peoples over their 
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own wealth and natural resources, with due 
regard to therights and interests, in accordance 
with international law, of other States and 
entities under their jurisdiction. Such activities 
shall not be conducted in a manner detrimental 
to the legitimate rights and interests of the 
sensed States." 

Thus, besides reiterating that satellite remote 
sensing shall be carried out for the benefit and 
in the interest of all countries, the resolution 
also adds that the rights and interests of sensing 
States cannot be harmed any way. This can 
only mean that, in this case, the common 
benefit clause includes the respect and interests 
of remote sensed countries. And from where it 
can be concluded that the guarantee of common 
well necessarily passes through the attendance 
to the legitimate interests of sensed countries. 

As the highest norm is very clear, it is 
opportune to ask: How have been attended the 
sensed States interests in these 15 years, since 
the adoption of the Principles? The answer is 
simple: this question never has been assessed 
in the United Nations and there is now any sign 
that it will be. Hence probably the conflict of 
interests existing in this sector. 

Gabriella Catalano Sgrosso, professor of 
the University of Rome, giving a lecture at the 
Copuos Legal Subcommittee, has defended 
the necessity of "an appropriate regulation" of 
the satellite remote sensing activities "as the 
interests at stake are considerably divergent". 
She stressed that "industrialized countries are 
in fact able to play an active roll in the 
development of space activities, while 
developing countries, not holding the necessary 
technology, more or less passively witness 
such activities". (35) 

Indeed, the 15 years hard discussion at the 
Copuos Legal Subcommittee that preceded 
the adoption of the 1986 UN Remote Sensing 
Principles stood out by the confront between 
two groups of countries. Developing countries 
defended the principles of national sovereignty, 
of prior consent of the sensed State, and of 
some control by or preferential rights to the 
sensed State on the distribution of data obtained 
from its own territory. At the same time, 
developed countries sustained the principle of 
unconditional freedom for satellite remote 
sensing of another State and for sale the 
obtained data. 

Even considering that the resolution is a 
compromise agreement, there prevailing the 
thesis of those who had and continue to have 

advantage of technological domain, the sensor 
countries. The prior access of the sensed 
countries to data on their territories, so much 
requested by developing countries, ended up 
been refused by developed countries. The text, 
at the end approved by consensus, does not 
offer any preferential right to the sensed State. 
Nor it offers any concrete guarantee that the 
data will not be used against its own interests. 

It is true that, according to the Principle XII, 
"as soon as the primary data and the processed 
data concerning the territory under its 
jurisdiction are produced, the sensed State 
shall have access to them on a non­
discriminatory basis and on reasonable cost 
terms". But this item has very little practical 
meaning towards the defense of sensed State 
interests. The more logical and fair would be 
to recognize, in some way, the right to be the 
first to receive the information related to its 
own territory. Developed countries alleged 
that it would undermine the free flow and 
exchange of information regime and remote 
sensing imagery open market they wanted and 
eventually succeeded to establish. This way, 
as regarded to data on its own territory the 
sensed State ended up been treated as any 
other State, even because the concept of 
"reasonable cost terms", elastic and imprecise, 
depends above all of the so called "market 
laws". 

Concerning to analyzed information, the 
access of sensed State can become even more 
difficult and uncertain. Such a information 
tends to belong to not to the sensor State but to 
private companies, that prepares it in a way to 
turn it into a "product" for sale. This can only 
complicate the proclaimed access in non­
discriminatory basis and in conditions and 
reasonable terms. The analyzed information, 
as any commerce valuable object, has its own 
rules. In this context, the promise of "taking 
particularly into account the needs and interests 
of developing countries" has not any real sense. 

What means in practice access to the primary, 
processed and analyzed data on a non­
discriminatory basis? According to the current 
interpretation, it means that these data have to 
attend some requirements: 

1) To be always available, even if for sale -
and, in this case, they cannot be arbitrarily 
taken out of the market; 

2) To be always available in equal conditions 
for all interested, in right of use. and price; 

3) Cannot be offered with exclusivity to a 
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sole buyer; and 
4) Cannotbe sold at prices that make difficult 

its purchase by less developed countries. 
Although sensate and convincing, these 

requirements are not found in any document of 
recognized international validity. Thus, it lacks 
in this matter an international agreement 
preventing unilateral and arbitrary decisions. 
Not by chance, during the 1990-91 Golf War, 
the French enterprise Spot-Image and the 
American Eosat, obedientto their own countries, 
interrupted the sale of images not only to Iraq 
but also to other Arabian countries. (36) 

In the fragile current legal framework 
governing theses activities the sensing State 
Governments have not only the technology 
world hegemony but also the free hands to take 
the measures they consider convenient for 
them, because of the non-existence of an 
effective legal system in international level. 

Therefore, developing States have solid 
reasons to demand a wide international 
agreement on satellite remote sensing, although 
in the current world circumstance this proposal 
has no chance to be accepted by developed 
countries. 

Jeanne Irene Gabrynowicz, professor of 
Department of Space Studies of the University 
of North Dakota, USA, considers that "the 
Principles, as part of the international body of 
space law, also contain all the public good 
characteristic that are part of that law: mutual 
cooperation of nations, equity, equality, and 
the use of outer space for the benefit and the 
interests of all countries". That is why certainly 
she asserts, right after, that "the Principles 
must be defined to preserve and clarify these 
public good norms as well to help define the 
rights, interests and obligations of public, 
private and hybrid entities". 

Gabrynowicz notes moreover that "the 
stable, orderly extension of global remote 
sensing services into the 21" Century requires 
formally recognizing that the Principles are 
legally accepted". In her view, "Copuos ought 
to be encouraged to fulfill the intent of the 
Principles drafters by transmitting their terms 
intoatreaty". (37) The same idea was reiterated 
during the Unispace HI, but unfortunately it 
was not approved to appear in the Conference 
final declaration. 

It is possible that the commercial success of 
the 1 meter resolution images and even more 
precise may widen the clamors for an effective 
regulation of the sector, in face of the strong 

problems with human and industrial activities 
that are been raised. The satellite remote 
sensing, for instance, is now presented as a 
resource especially efficient in "competitive 
intelligence" actions envisaged to "assessing' 
the layout of a competitor's building during 
construction and to determine the class, 
function and possible output levels o f 
equipment being installed; observing the 
emissions stemming from a plant to determine 
production capacities; spotting new types of 
shipping containers or an increase in trucks or 
rail used to distribute a product; monitoring a 
competitor's progress while installing a 
communications network". (38) 

Even more worrying are the political and 
military implications of the commercialization, 
use and manipulation of height resolution 
images. An American presidential directive 
signed in 1994 allows the imposition of short-
term "shutter control" to restrict the availability 
of images (such as one-meter images) that 
might compromise national security. In 1997, 
a law was passed to forbid American companies 
from taking or selling satellite images of Isra­
el, "unless such imagery is no more detailed or 
precise than satellite imagery that is routinely 
available from commercial sources". It means 
that satellite remote sensing, despite its 
international nature, has been ruled by the 
internal law of some countries, what shows to 
be an aberration. Several news organizations, 
which have already made use of lower-
resolution satellite imagery, plan to challenge 
the shutter-control legislation in the courts as 
soon as it is invoked, on the grounds that it 
contravenes freedom of speech (First 
Amendment of USA Constitution). (39) This 
action maybe solves the question in the USA, 
but not in the world. 

In fact, the issue is not only national, but it 
above all is of interest of all countries. And as 
such it must be faced, by means of notions and 
multilateral actions of global reach. Otherwise, 
the absolute majority of countries will be in 
risk, in practice, ofbecoming dependent on the 
legislation of the USA and other space powers. 

On the other hand, it is possible that the 
present monopoly of the USA might be 
surpassed soon, as it is already presumed, by 
the emergence of other countries with the 
capacity to generate high resolution images 
such as Russia, France, India, China, Japan 
and South Korea. The anomalous situation 
would be solved - if and when it happens - by 
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the emergence o f competitors on the 
commercial face, in other words, by the market 
laws, and not by laws planned and created by 
countries having in sight the benefit of all. 

However - and this question returns even 
more challenging - should we entrust the 
responsibility of regulating space activities to 
the oscillating and amoral commercial market? 

8. Some conclusions 

One of the peculiar and positive aspects of 
these globalization times is that, maybe for the 
first time in history, we can think of global 
community as any unique community that 
shares common interests, and, thus, we must 
and need to worry with what happens with 
everybody, since, after all, we are part of the 
same process, or better, "we are all in the same 
ship".(40) 

This global community already has a series 
of absolute and necessarily common: the 
maintenance of peace and order; the 
preservation of species and genetic diversity; 
the respect to human rights; the rational and 
well planned use of finite resources; the need 
for economical development and social 
progress; the struggle against hunger, 
contagious diseases, pollution, greenhouse 
effect, desertification, drugs traffic, organized 
crime, weapons illegal trade, terrorism, and 
many others. 

These are very important common interests, 
but still not sufficient. It urges to discover, 
make explicit and evaluate many other 
community interests essential to human 
evolution in the new and challenging open 
paths to the species intelligence, for example, 
in the immensity of biology and cosmic space. 

It was this perspective that took me to this 
present work. 

Conscious to be light-years away from 
concluding this subject, I believe, nevertheless, 
to have placed together some useful elements 
and maybe even instigating to debate the need 
to define the concept of global public interest 
in space activities, which impacts are global 
by its own nature. 

This concept seems to me essential as a 
clarifying and mobilizing parameter of public 
opinion all over the world for political and 
legal decisions with planetary effects, to be 
necessarily adopted in this dawn of the 21 s t . 
century, when we see the intensification of the 
use and exploration of outer space, thanks 

especially to the growing commercialization 
and privatization of space activities. 

Nevertheless, I reafirm that when 
emphasizing the global public interest I am in 
no way proposing to make difficult, 
unaffordable, or support less private space 
activities. On the contrary, I think that a better 
defined notion of global public interest can 
only serve as an effective incentive to the 
widest and secure utilization of financial and 
technological resources, and of the private 
entrepreneurship productive dynamics, always 
on the most rational way possible and on the 
benefit of the whole society. Public, state and 
private interests can and must objectively work 
together and generate social benefits. But for 
that it is essential the existence among them of 
an unmistakable hierarchy of values, positions 
and attributions, where the public interest has 
the central role on the processes of regulation, 
evaluation and control of the enrolled activities. 

I also believethat the concept elaboration of 
global public interest stimulates the 
construction of an universal ethics, that, as 
said by Sergio Paulo Rouanet, "can only be 
throughly efficient when interested ones can 
reallyparticipateontherespectivedeliberative 
processes", or better, "when national 
democracies are complemented by a worldwide 
democracy". (41) 

Finally, I suspect that to clearly specify 
global public interest in the fantastic 
humankind space adventure, is also to 
contribute in a way that our memorable 
democratic conquests are not limited to our 
planet, and even less to just a small part of it. 
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