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A b s t r a c t 

A c t i v i t i e s t a k i n g p l a c e in o u t e r s p a c e face a n i n t e r a c t i o n o f na t i ona l a n d 
p u b l i c i n t e r n a t i o n a l l a w r e g u l a t i n g w h a t m a y b e d o n e . T o da t e f ive t r ea t i e s 
e m b o d y i n g p u b l i c i n t e rna t i ona l l a w de f ine the a r ea s a n d ru l e s tha t c o u n t r i e s 
h a v e a g r e e d s h o u l d r e g u l a t e s p a c e ac t iv i t i e s . In pa r a l l e l , h o w e v e r , n a t i o n a l 
l a w s e m b o d y i n g in t e r e s t s o f i n d i v i d u a l s ta tes r e g u l a t e d e v e l o p m e n t o f 
t e c h n o l o g i e s for o u t e r s p a c e . A w e l l - e s t a b l i s h e d p r i n c i p l e o f i n t e r n a t i o n a l 
l a w h o l d s tha t t h e p r o v i s i o n s o f in te rna l l a w c a n n o t p r eva i l o v e r t h o s e o f t h e 
t r ea ty , a n d tha t c o n t r a d i c t o r y in te rna l l a w s s h o u l d c h a n g e to c o n f o r m w i t h 
i n t e r n a t i o n a l l a w p r o v i s i o n s in v i e w o f t r ea ty o b l i g a t i o n s a n d c u s t o m a r y 
l aw. 1 T h i s p a p e r w i l l i nd i ca t e s o m e a r e a s w h e r e n a t i o n a l r e g u l a t i o n s d o n o t 
c o n f o r m t o t h e o b l i g a t i o n s u n d e r t a k e n u n d e r t h e o u t e r s p a c e t r ea t i e s a n d 
s u g g e s t s o m e m e a s u r e s t o b r i n g h a r m o n y b e t w e e n t h e n a t i o n a l a n d 
i n t e r n a t i o n a l p r i n c i p l e s . 

I N T R O D U C T I O N 

O u t e r s p a c e a n d the h i g h s e a s a re 
c o n s i d e r e d " r e s c o m m u n i s " — a r e a s o p e n 
to t h e u s e o f a l l S t a t e s o n a n e q u a l b a s i s . 

A l l t h e s p a c e t r e a t i e s ra t i f ied to d a t e t ha t 
r e g u l a t e t h e ac t i v i t i e s o f S t a t e s in t h e s e 
r e a l m s a r e b a s e d u p o n p r i n c i p l e s 
e n s u r i n g t ha t : 
a ) I n t e r n a t i o n a l L a w , i n c l u d i n g t h e 

C h a r t e r o f t h e U n i t e d N a t i o n s , 

a p p l i e s to o u t e r s p a c e a n d t h e 
ce les t ia l b o d i e s ; " 

b ) t h e e x p l o r a t i o n a n d u s e o f o u t e r 
s p a c e shal l b e ca r r i ed o u t for the 
bene f i t a n d in t h e in t e re s t s o f all 
c o u n t r i e s ; 

c) o u t e r s p a c e shal l b e t h e p r o v i n c e o f 
all m a n k i n d a n d sha l l b e free for 
e x p l o r a t i o n a n d u s e b y all s t a tes 
w i t h o u t d i s c r i m i n a t i o n o f a n y k i n d , 
o n a b a s i s o f e q u a l i t y a n d in 
a c c o r d a n c e w i t h i n t e r n a t i o n a l l a w ; 
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d) t he r e sha l l b e free a c c e s s t o all a r e a s 
o f ce les t ia l b o d i e s a n d o u t e r s p a c e 
sha l l b e u s e d e x c l u s i v e l y for 
peace fu l p u r p o s e s ( p r e c l u d i n g 
mi l i t a ry ac t i v i t i e s ) ; a n d 

e) ac t iv i t i e s in o u t e r s p a c e s h o u l d fos te r 
t h e e c o n o m i c a n d soc i a l 
d e v e l o p m e n t o f l e ss a d v a n c e d 
c o u n t r i e s . 1 1 1 

T o d a t e , h o w e v e r , o n l y t h e 
t e c h n o l o g i c a l l y a d v a n c e d c o u n t r i e s h a v e 
b e e n ab l e to e x p l o r e o u t e r s p a c e . It h a s 
b e e n u p t o t h e s e c o u n t r i e s t o d e c i d e w h a t 
a re c o n s i d e r e d to b e peace fu l u s e s o f 
o u t e r s p a c e , a n d w h i c h S t a t e s m a y b e 
e l ig ib le to bene f i t f r o m a d v a n c e d 
t e c h n o l o g i e s . 

A k e y b o t t l e n e c k to t h e 
c o m m e r c i a l i z a t i o n o f s p a c e o n e q u a l 
ba s i s for al l s t a t e s a r i s e s f rom the d u a l 
u s e o f s p a c e t e c h n o l o g i e s . T h e k n o w -
h o w for s p a c e l a u n c h e s is a l m o s t 
ident ica l to tha t u s e d for m i s s i l e s , a n d it 
h a s b e e n n o t e d t ha t n a t i o n s m a y u s e 
s p a c e d e v e l o p m e n t ef for ts a s a c o v e r for 
l o n g - r a n g e m i s s i l e p r o g r a m s . A 
P e n t a g o n r e p o r t f r o m D e c e m b e r 1998 
c o n c l u d e d t h a t U S t e c h n o l o g y s h a r e d 
w i t h C h i n a d u r i n g a l a u n c h fa i lure p r o b e 
m a y h a v e v i o l a t e d ru l e s a g a i n s t 
i m p r o v i n g C h i n e s e sa te l l i t e a n d mi s s i l e 
capab i l i t y , r a i s i n g n a t i o n a l s ecu r i t y 
c o n c e r n s a n d c o n c e r n s w i t h i n t h e 2 9 
n a t i o n s t ha t c o m p r i s e t h e M i s s i l e 
T e c h n o l o g y C o n t r o l R e g i m e ( M T C R ) , 
an e x p o r t c o n t r o l p a c t tha t b a r s t r ans fe r s 
o f ce r t a in m i s s i l e r e l a t e d t e c h n o l o g y , 
i n c l u d i n g s p a c e t e c h n o l o g y t ha t c o u l d b e 
a p p l i e d to m i s s i l e s . S i n c e t h e C h i n e s e 
inc iden t , U S c o n t r o l s o n e x p o r t o f s p a c e 
t e c h n o l o g i e s h a s b e e n m a d e m o r e s tr ict , 
r e f l ec t ing , o f c o u r s e , t h e j o i n t p o l i c i e s o f 
t h e U S a l l i e s , m e m b e r s o f t h e N o r t h 
A t l a n t i c T r e a t y O r g a n i z a t i o n ( N A T O ) . 

N A T I O N A L A N D I N T E R N A T I O N A L 
R E G U L A T I O N S 

C r e a t i n g c o n d i t i o n s for e c o n o m i c g r o w t h 
c a n p l a y a p o w e r f u l ro l e in e s t a b l i s h i n g 
c o n d i t i o n s for i n t e rna t i ona l j u s t i c e a n d 
p e a c e . T e c h n o l o g y u s e d in o u t e r s p a c e 
c a n b e a n i n s t r u m e n t in h e l p i n g 
e m e r g i n g e c o n o m i e s to r e a c h th i s goa l . 
H o w e v e r , a c c e s s t o usefu l t oo l s h a s 
of ten b e e n f o r e c l o s e d a s a resu l t o f 
un i l a t e ra l d e c i s i o n s to c a t e g o r i z e 
t e c h n o l o g i e s a s s t r a t eg ic r a the r t h a n 
c o m m e r c i a l . 

T h i s p r o b l e m o c c u r s in a c o n t e x t w h e r e 
S ta t e s g e n e r a l l y r e c o g n i z e an o b l i g a t i o n 
to c rea te c o n d i t i o n s for r e a s o n a b l e l iv ing 
s t a n d a r d s for the i r p e o p l e in a c o n t e x t 
tha t d o e s n o t in jure p e o p l e in o the r 
S ta t e s l v . O n t h e o t h e r h a n d , of fse t t ing 
th i s in te res t in c o o p e r a t i o n a n d peace fu l 
c o m m e r c i a l e x c h a n g e , a re na t iona l 
secur i ty c o n c e r n s a n d effor ts to u s e the 
p o w e r o f the S ta te to l imi t c o m p e t i t i o n 
in k e y m a r k e t s . 

T h i s c l a sh o f i n t e re s t s h a s b e e n 
r e c o n c i l e d o r a m e l i o r a t e d in t h e c a s e o f 
s o m e r e s o u r c e s a n d t e c h n o l o g i e s . S ta t e s 
h a v e b e e n ab l e t o r e a c h a c o n s e n s u s , for 
e x a m p l e , o n h o w to c o o p e r a t e in u s e o f 
a t o m i c e n e r g y for peace fu l p u r p o s e s . 
T h e In t e rna t i ona l A t o m i c E n e r g y 
A g e n c y , e s t a b l i s h e d in 1 9 5 7 , w o r k s to 
e n s u r e tha t a t o m i c e n e r g y is n o t u s e d for 
m i l i t a ry p u r p o s e s . 

In t h e c a s e o f s p a c e , h o w e v e r , n o 
c o m p a r a b l e i n t e r n a t i o n a l b o d y ex i s t s t o 
c r ea t e f o u n d a t i o n s for the 
c o m m e r c i a l i z a t i o n o f s p a c e . T h e resu l t is 
t ha t t h e p l a n e t is ill p r e p a r e d to r e a p full 
bene f i t s f rom t h e f ront ier . S o m e 
e s t i m a t e s p ro jec t tha t w i t h i n the n e x t 10 
y e a r s , s p a c e i n d u s t r y w i l l h a v e sa les 
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r e a c h i n g U S $ 5 0 b i l l i on . A g r o w i n g 
r a n g e o f c o m m e r c i a l a p p l i c a t i o n s in 
o u t e r s p a c e ( t e l e c o m m u n i c a t i o n s , 
m e t e o r o l o g y , r e m o t e s e n s i n g , e tc . ) m a y 
b e c o m e h i g h l y p r o f i t a b l e / M u c h is a t 
s t a k e in c o n t r o l l i n g th i s m a r k e t a s w e l l 
a s t h e t o o l s t ha t c a n b e u s e d in b o t h 
p e a c e a n d w a r . 

A cen t r a l q u e s t i o n i s : w i l l e m e r g i n g 
p o w e r s d e v e l o p a n d u s e s p a c e 
t e c h n o l o g y to b e c o m e a m i l i t a r y o r a n 
e c o n o m i c m e n a c e to t h e d e v e l o p e d 
n a t i o n s ? 

It is d i f f icul t , a s a ru l e , for i n t e r e s t ed 
p a r t i e s p r o v i d e a n i m p a r t i a l a n s w e r to 
t h i s q u e s t i o n . T h e in t e res t o f d e v e l o p e d 
n a t i o n s to m a i n t a i n t h e s t a tus q u o is 
e v i d e n t , b e c a u s e t h e y h o l d v a l u a b l e 
t e c h n o l o g i e s , a n d a re n o t i nc l i ned to a s k 
t h e I n t e r n a t i o n a l C o u r t o f J u s t i c e t o 
c o n s i d e r t h i s q u e s t i o n . T h e r e is 
a c c o r d i n g l y n o w a y u n d e r t h e 
i n t e r n a t i o n a l l ega l s y s t e m o f r e a c h i n g 
a n y de f in i t i ve c o n c l u s i o n o n t h e sub jec t 
tha t c o u l d h o l d s w a y . 

In r e s p o n s e to t h i s i m p a s s e , t h e 3 9 t h 

m e e t i n g o f t h e L e g a l S u b c o m m i t t e e o f 
the U N C O P U O S o n M a r c h 2 8 , 2 0 0 0 in 
V i e n n a , A u s t r i a , l ed to a p r o p o s a l for t h e 
S u b c o m m i t t e e t o a p p r o a c h n e w ideas 
a n d b r i n g s p a c e l a w to p r e s e n t r ea l i ty . 
T h e U S b l o c k e d t h e in i t i a t ive , a r g u i n g 
tha t l a w y e r s h a v e c r e a t e d m o r e d a m a g e 
to t h e U S i n d u s t r i e s t h a n b e n e f i t s , w h e n 
t r y i n g to ru l e " a p r i o r i " . T h e i m p r e s s i o n 
o n t h e o t h e r m e m b e r s o f t h e U N C O P U S 
w a s t ha t t h e a c t i o n o f t h e U S t o p r e c l u d e 
t h e i n c l u s i o n o f a n y n e w i t e m in t h e 
a g e n d a w a s t a k e n b e c a u s e t h e " s t a t u s 
q u o " f a v o r s U S n a t i o n a l i n t e r e s t s a n d 
t h e r e f o r e s h o u l d n o t b e a l t e r e d / 1 

M a j o r a e r o s p a c e c o m p a n i e s , in fact, 
h a v e b e e n m o v i n g in w a y s tha t m a k e t h e 
s h o r t c o m i n g s o f t h e U . S . p o s i t i o n c lear . 
T h e s e N o r t h A m e r i c a n firms h a v e b e e n 
i n v e s t i n g a n d p r e p a r i n g to l a u n c h 
c o n s t e l l a t i o n s o f sa te l l i t e s t o de l i ve r 
p h o n e , t e l e v i s i o n a n d o t h e r 
c o m m u n i c a t i o n s s e r v i c e s a r o u n d the 
g l o b e . T e c h n o l o g i c a l b r e a k t h r o u g h s 
h a v e o p e n e d n e w u s e s for sa te l l i t es a n d 
c r ea t ed a s p a c e - a g e g o l d r u s h . H o w e v e r , 
for t h e s e v e n t u r e s t o t a k e of f t h e y m u s t 
b e ab l e t o ge t the i r sa te l l i t e s in s p a c e . 
B u t a l ack o f a f fo rdab le l a u n c h v e h i c l e 
capab i l i t i e s a n d o p t i o n s h a s h e l d b a c k 
the i r p l a n s . M a r k e t o p p o r t u n i t i e s h a v e 
b r o u g h t s e v e r a l c o m p a n i e s a n d c o u n t r i e s 
in to t h e l a u n c h b u s i n e s s / " 

D e s p i t e t h e m a r k e t d e m a n d for n e w 
l a u n c h c a p a b i l i t i e s , it h a s p r o v e n v e r y 
diff icul t for d e v e l o p i n g c o u n t r i e s to 
en t e r t h i s m a r k e t , b e c a u s e o f r e s t r i c t ions 
i m p o s e d b y n a t i o n a l r e g u l a t i o n s o f the 
a d v a n c e d c o u n t r i e s . T h e s e r e s t r i c t ions , 
a s s e m b l e d in a f a r - r e a c h i n g n e t o f e x p o r t 
c o n t r o l s , r e s t r i c t t h e p a r t i c i p a t i o n o f 
c o u n t r i e s tha t a r e no t m e m b e r s o f the 
N A T O ( N o r t h A m e r i c a T r e a t y 
O r g a n i z a t i o n ) in t h e i n t e rna t i ona l 
sa te l l i te l a u n c h i n g m a r k e t . 

F o r i n s t a n c e t h e r e c e n t b i la te ra l 
a g r e e m e n t b e t w e e n t h e U S a n d Braz i l 
s i g n e d o n A p r i l 18 , 2 0 0 0 , set for th o n 
" T e c h n o l o g y S a f e g u a r d s a s s o c i a t e d w i t h 
U S p a r t i c i p a t i o n in l a u n c h i n g f rom 
A l c a n t a r a S p a c e p o r t . " T h e d o c u m e n t 
w a s a c l ea r ly o n e - s i d e d a g r e e m e n t , w i t h 
p r o v i s i o n s c o m m i t t i n g Braz i l " n o t t o u s e 
funds o b t a i n e d f r o m l a u n c h ac t iv i t i e s for 
p r o g r a m s for t h e a c q u i s i t i o n , 
d e v e l o p m e n t , p r o d u c t i o n , t e s t ing , 
d e p l o y m e n t , o r u s e o f r o c k e t o r 
u n m a n n e d air v e h i c l e s y s t e m s ( in Braz i l 
o r in o t h e r c o u n t r y ) . " 
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Brazil has abided by all treaties and 
international regulations of the Missile 
Technology Control Regime (MCTR) of 
which treaty it is a signatory. Yet this 
exemplary record has not won it a level 
of trust and confidence in the case of this 
bilateral agreement. Each country has 
sovereign right to apply its own export 
rules, as far as it does not oppose the 
MCTR. Yet the US apparently seeks to 
impose on Brazil one-sided restrictions 
that appear designed to serve a 
protectionist industrial-commercial 
agenda for space launches. The effect of 
such a position is to delay the 
technological development of emerging 
countries and the provision of affordable 
commercial launch services benefiting 
people around the world.vl" 

CONCLUSIONS 

A need exists to break the impasse 
between public international law and 
national regulations that now restricts 
the development of space in a global 
basis. A body of high-qualified 
nongovernmental authorities from many 
nations may hold a portion of the 
answer. Assembling a monitoring group 
of unimpeachable integrity and 
reputation, as well as outstanding 
technical capabilities, could provide a 
new global means for inspecting national 
launch facilities to assure that military 
uses are not being undertaken. 

In keeping with the liberalization of 
trade in services under the World Trade 
Organization, space industries should be 
able to negotiate the launching of 
satellites under this new monitoring 
system without the approval of national 
governments. Creation of new regional 
or international launch facilities, open to 

peaceful users under a depoliticized 
international inspection system, should 
be promoted. 

If outer space is to be used for peaceful 
purposes, by all nations, nationalistic 
programs that seek military 
predominance should be banned along 
with the state-sanctioned monopolies 
and cartels formed to defend the 
spacefaring interests of industrialized 
nations. As stated in our previous 
paper'x, global launching facilities could 
be placed under the rule of international 
law, with depoliticized audits and 
arbitration systems as the chosen method 
to resolve any dispute arising from 
launching at the sites. Revenues from 
global chartering and registration of 
corporations can generate funds for such 
a global system and spacecraft launched 
from international launch sites. As a 
condition of global chartering, spacecraft 
and companies could be expected to 
apply success-sharing codes of conduct 
that gave a portion of their equity to fund 
nongovernmental education, remote 
sensing, and other initiatives to apply the 
benefits of space technologies to people 
around the world. 

As recently stated by World Bank 
President James Wolfensohn in the 
Global Finance meeting in Prague, "Our 
challenge is to make globalization an 
instrument of opportunity and inclusion-
not fear."x Promoting international 
cooperation and economic development 
of emerging countries requires removal 
of restrictive national regulations and 
actions by civil society to ensure that 
commercial launch initiatives conform to 
the non-militaristic principles of 
international law. 
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