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ACTS OF AGGRESSION IN OUTER SPACE
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Brazilian Society of AerospaceLaw (SBDA)
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RiodeJaneiro, Brazil

“Dans le monde d'aujourd’hui (...), la fonction préventive du
droit est d'une importance plus vitale que jamais auparavant. Il
Jfaudrait fair sentir cela aux hommes du monde entier afin de les
inciter @ abandonner un peu l'esprit de clocher, de leur donner le
sentiment de l'existence d'un intérét c et d'une resp bilité
dans l'application du droit dans la vie quotidienne des nations,
leur fair comprendre - comme on l'a dit - qu il vaut mieux agir avec
sagesse ensamble que commetre des folies séparément.”

Manfred Lachs (1)

“To dominate the enemy without combat, this, in truth, is the
major hability.”
Sun Tzu, The Artof War (2)

Introduction

This paper focuses on qualitatively new
tendencies inmilitary uses of outer space, which
could admit armed hostilities there, and the need
forspecial regulations of suchaserioussituationto
international peace and security, including the
legal definition of acts of aggression in outer
space.

The decision by the USA Administration to
deploy an Antimissile National Defense System
may lead to the outer space weaponization and
consequently to the transformation of outer space
into atheater of war, for the firsttime. Inthe same
line, USA military doctrines aiming the
establishment of control and superiority in outer
spacehave asits central point theinevitability of
warfare in outer space and the necessity todeny
theaccesstoouter spaceto “theenemies”, defined
byunilateral criteria.

Thepaper tries to answer to five questions that
seem essential in order to understand the outer
space total militarization project (at the point of
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transformingitinto a war theater) proposed by the
present USA Governmentandto visualize possible
political and legal ways capable of facing it.

Why think of outer space aggression today?

This is not a mere futurology exercise. The
world is, indeed, facing a potential danger
with severe global implications that must be
studied with the necessary anticipation so that
there are chances to prevent its surely disastrous
effects.

Itisnotonly amatter ofa separatedecision of
aspaceaggression threat. It concerns, aboveall,
the logical effects of the present mobilization
envisaging thetotal militarization of space, withthe
use of armed forces from the ground into space,
fromspaceto theground andin spaceitself, which
canincludeaggressionacts.

Therehasneverbeenmilitary violenceinspace.

Inthe 44 years of Space Age, itis a fact, space
has been used in a increasing scale, as an ever
important support for the armed forces and its
ground war operations, in the air and onthe sea.
Recent and eloquent examples are the Gulfand
the Bosnia wars, where the most modem
techniques of navigation, command, target
precision andsatellitecommunicationwhere tested
and used.

“There is no question that space has been
militarized; U.S. armed forces would have
great difficulty carrying out a military mission
today if denied access to its guidance,
reconnaissance, and -communications
satellites”, observes John M. Logsdon, director
ofthe Space Policy Institute of George Washing-
ton University (3).

Indeed, the military strategists beganto think
about the belligerent value of space and to
imagine orbital combats even before the launch
ofthe firstmanmade satellite, Sputnik I, in October
4,1957.

Nowadays, they aremore excited and inspired
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thanever, thanks to George Bush ambitious plans
ofacompleterenovation ofthe American Armed
Forcesand the installationofaantimissile defense
wide system. (4)

Nevertheless, up to this date, there has never
been a single aggression act at those altitudes.
No satellite or any space object of any country
has been knocked down by the forces from
another country, not even by accident. The
strong nations, even though provocative and
sharp along the Cold War years, never dared to
faceaspaceconflict. (5)

With the end of the East-West duel, it was
thought to be eliminated forever the possibility
of converting space in a battle field.

A little more than ten years after the fall of
the Berlin Wall, the emblematic and promising
end ofthe confrontation age, the world watches
again astrong official effort for the installation
of space weapons.

John Logsdon explains that even today
“military systems in space are used exclusively
as ‘force enhancers,’ making air, sea, and land
force projection more effective. The issuenow
is whether to go beyond these military uses of
space to space weaponization: the stationing
in space of systems that can attack a target
located on Earth, in the air, or in space itself.
Arguably, space is already partially
weaponized. The use of signals from Global
Positioning System (GPS) satellites to guide
precision weapons to their targets is akin to the
role played by arifle’s gunsight. But there are
not yet space equivalents of bullets to actually
destroy or damage a target.”

Thus, what isinquestionin ourdays and in the
yearstocomeisifspacewill,ornot,be transformed,
as already has been with the ground, the sea and
the air, in atheater for all sorts of military actions,
including the use of weapons.

The present government of the United States
already has a very clear position on this matter.

Proclaiming the vulnerability of its satellite
network, considered as vital for the country’s
security and economy, the American administration
decided to create a special project in order to
defend its orbital patrimony, guaranteeing the
control, superiority and the “military domain of
space”, as a necessary extension of its present
globalhegemony.

Thepremiseisthat USA today dependsonits
satellites as never before. The US Command
estimates that by 2010, some 2000 operating
satellites will orbit the Earth, compared toroughly
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600 today. Much of this growth will be tied to
civilian and commercial applications, especially
thosein communications-related sectors. Since
1996, revenues from commercial space ventures
have exceeded government space expenditures,
and this differential continues to widen. The US
Space Command figures thatby 2003, the Global
Positioning System alone will have generated
USS$ 16billionper yearinrevenues. Spacepolicy
expert James Oberg estimates that last year,
space-technology industries realized US$ 125
billion in profits. By 2005, global
telecommunicationsrevenues could reach US$
1.2 trillion and by 2010, the cumulative US
investments inspace could wellreach US$ 500
bullionto US$ 600billion—equaling the value of
all current US investments in Europe. (6)

“Therelativedependence ofthe US on space
makes its space systems pottencially attractive
targets”, assuresthe Reportissuedin 11 January
2001 by the Commissionto Assess US National
Security Space Management and Organization
(7), designated by USA Congress. This is the
“Rumsfeld Commission”, chaired by Donald
Rumsfeld, thatsoon after assumed as Secretary of
Defense for George W. Bush Govermment,
announcing thereformofwhole US military system.
(®)

Tothis Commission “those [nations) hostile to
the US possess, or can acquire on the Global
market, the means to deny, disrupt or destroy
US space systems by attacking satellites in
space, communications links to and from the
ground or ground stations that command the
satellites and process their data.”

The Commission presumes that space warfare
hasbecome‘‘avirtual certainty’’ and evaluates that
“an attack on elements of US space systems
duringacrisesorconflictshould notbe considered
an improbable act”. The Commission report
emphasizesthat“if USAistoavoid a ‘SpacePearl
Harbor’ itneedsto take seriously thepossibility of
an attack on US space systems”. The Report
urges nation’s leaders to reduce country’s
vulnerability by developing “superior space
capabilities”, including the ability to “‘negate the
hostile use of space against US A interests.” This
means “new military capacities for operation to,
from, in and through space”, or simply “power
projection”, which firstly requiresthedevelopment,
testing and deployment of antisatellite weapons
(Asats) based in space or on earth.

Atthe same time, the Commission intends to
minimizethe legal—mtematlonal implicationsofits
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proposals. It sustains that “there is no blanket
prohibitionininternational law onplacing orusing
weapons in space, applying force from space to
earth or conducting military operations in and
through space” and recommends that “the USA
mustbecautions’ of agreements that may restrict
theseactivities.

And, “thereisno way such ablanket prohibition
could be made verifiable or enforceable”, the
president of the Center for Security Policy in
Washingtonadds. (9)

Thus, the government of the U.S. tries to
sustain the legal point of view that it has all the
right to adopt, unilaterally, its own security
measurements, as well as to assure the exercise
of its “space power”, “space control” and its
position of “militry space dominance”.

“What is proposed as a means of reducing
U.S. space vulnerabilities while enhancing the
contribution of space assets to U.S. military
power is ‘space control’”, recognizes John
Logsdon. He recalls that this conception is
defined inthe US Space Command Long Reach
Plan, responsible for all space military systems
within the country. It consists in the “the
ability to ensure uninterrupted access to space for
U.S. forcesand ourallies, freedom of operation
within the space medium, and an ability to deny
others theuse of space, ifrequired.” (10)

Isthat possible? Itdoes not seem so, since, as
arguments John Logsdon, “inaworld in which
many countriesaredevelopingatleastrudimentary
space capabilities or have access to such
capabilities in the commercial marketplace,
achievingtotal U.S. spacecontrolisnotlikely”.

Iftheplanisnot very viable, itdoesnothave the
slightest chance of been licit. How to accept,
legally, thatacountry assumes the competence of
ajudge and apolice withthe own-givenright of
judging and atthe same time repressing who can
or cannot have access to space? How many
countries support the thesis of the US Defense
Secretary, Donald Rumsfeld, that “the security
and the stability provided by USA ArmedForces
arethecriticalunderpinning of peace and prosperity
intheworld”?(11)

TheUS, ironically, can be themajor victims of
itsownplanbythe samereason alleged to create
it: they depend on telecommunication satellites
and of data transmission more than any other
country. Withthesimple ambience ofbelligerent
tension and anxiety, even though theremight not
be any concrete conflict or even a threat of that,
the insurance for all space objects mustbecome

considerably more expensive, decreasing
investments, making business more expensive,
damaging all industry. (12) Notice that the
telecommunication satellites companieshavenot
showninterestin asking formilitary protection for
its billionaire orbital patrimony.

InMay 1998, the computer that controlled the
telecommunication satellite Galaxy IV brokedown
and most of it went off. Result: 80% of USA
pagers—affecting 37 million users— went dead.
Someradio and television stations were knocked
offthe air, while gas station and retail stores found
themselves unable to verify credit card
transactions. (13) Losses were great, but there
was aninestimable gain: the world already hasan
idea, evenifpale, of the effects ofawarto destroy
satellites and the lesson that the most sensate s to
avoid in the safest way possible that this ever
happens.

The GalaxyIV exemplary case alsomade John
Logsdonto alert: “Ifthe USA GPS system were
toexperience amajor failure, it would disrupt fire,
ambulance, and police operations around the
world; cripple the global financial and banking
system; interruptelectric power distribution; and
in the future could threaten air traffic control.”

Allofthishasbeen generating profound worties,
including within the US. Inhisrecentarticle “Lost
in Space — The Misguided Drive toward
Antisatellite Weapons”, Michael Krepon
delineates, among the possible repercussions of
the project, the following: new international
competition to put weapons in space, further
strains in alliance relations, weakened non
proliferationtreaties. (14)

JohnLogsdon, onhisside, proposes: “Whatis
needed now, before the country goes down the
slippery path of taking steps toward achieving
spacecontrol by developing space weapons, isa
broadlybased discussion, both within this country
and internationally, of theimplications of such a
choice.”

Herearesome central questions tobe debated:

- Is this the best way to avoid the danger of
orbital aggressionand to assurepeaceand security
forall countries to all humanity?

- What willbe theimpacton strategical stability,
the global political picture and the intemnational
rules ifthe US conquer, indeed, the position of
decisivemilitary advantage in space?

- How to conciliate space control from one
country withtherightoftheotherstotheexploration
and use of space for peaceful uses?

Sothereare good reasons forajuridical analysis
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ofthepossibleacts of aggressioninspace, today,
whenresearch and services space activitieshave
already become indispensable inthe day-to-day
life and for the development of all people.

Is it really possible to expect for a “Space
PearlHarbor”?

The expression “Space Pear]l Harbor”,
everything points to, was created to produce
emotional impact on the US elder population.
It memorizes the famous surprise attack made
by Japan, in December 1, 1941 (“Ignominy
Day”, according to president Franklin Delano
Roosevelt), that destroyed the whole North
American war fleet parked in the most
important navy base of Hawaii, in the Pacific
Ocean. .

Forthe Rumsfeld Commission Pear]l Harbor
now would be no less devastating: it would
destroy North American satellites, generating
chaos and incredible losses to economy and to
the country’s normal life.

Is it possible to think that this terrifying
hypothesis can be taken seriously?

Indeed, it is difficult, if not impossible, to
imagine a space Pearl Harbor. The comparison
among an attack to US satellites and the air
attack to Pearl Harbor does not re51st to the
smallest analysis.

In the beginning of the years 40, a world
war, provoked by nazis and fascists, went on
devastating Europe, Asia and North Africa,
threatening historical democratic conquests.
Today, the general picture of the economic,
political and strategic forces in the world are
totally distinct. The US Defense secretary
himself, Donald Rumsfeld, says that “at thismo-
ment, we are enjoying the benefits froma global
economic expansian withoutprecedent, whichis
drovebyinformation technology, by innovative
entrepreneurs, as well by the spread of democracy
and ofeconomic free market”. (15)

Besides that, the degree of surprise and the
dimensionoftheattack to Pearl Harbor would not
have the slightest chance of beenrepeated now.
The sophisticated radar, observation, tracking,
recognitionand alarmnetworksmaintained mainly
by the US certainly would not allow nothing
similartothat.

Butthisisnotthe only exaggerationinthe whole
history. There is also the notorious tendency to
overestimate the danger that could represent to
the US the future military powerof countries such

368

asNorth Korea, Iraq and Iran, from where these
attacksto North American satellitescould come.
Only onesingle amountissufficienttoreduce this
threat to its real dimension: the addition of the
internal gross product of these countries together
does not reach the amount of US$ 325 billions
predicted in the US military budget for the fiscal
year of 2002. (16)

Nevertheless, arguments apparently as
inconsistent as these donot eliminate the threat
of aggression in the outer space. The use of
force can come from whom occupies in it a
dominant position and feels itself possessed
and strong enough to point out, by its own
criteria, the “hostile countries”, according to
its interests, that could not have access to
space.

The military space dominance and control
can create an absolutely unacceptable situation
of privilege and exception for a country in
detriment of all the others. It is not by any
chance, that Russia and China, in special,
insistently reject the US plan. They consider
themselves as the main targets of this North
American unilateral position.

Thus, the danger is not a “Space Pearl
Harbor”, but a much more unsafe world for
everybody.

Whatinstruments have the contemporary
International Law to face acts of aggression
in the outer space?

The intemational principles and normsin force
today on such relevant subject are extremely
healthy. They mustbe preserved, improved and
amplified as soon as possible.

Infact, thereisnolegal vacuuminrelationto the
“hostile use of space against the interests of the
US” orofany other country.

The “hostile use of space” — such as on the
ground, seaorinthe air—consistsas anillicituse
of force or as an act of aggression, according to
the central sources of International Law which
regulate this vital question (with no prejudice to
previous documents). These sources are:

1) Charter of the United Nations (UN), from
June 26, 1945 (17);

2) UN General Assembly Resolution 2625
(XXV)containing the “Declarationon Principles
ofInternational Law Concerning Friendly Relations
and Co-operation among States in Accordance
with the Charter of the United Nations”, from
October 24, 1970 (18); and
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3) UN General Assembly Resolution 3314
(XXIX)onthe Definition of Aggression, dated
December 14, 1974 (19).

The Article 2°, § 4, of the UN Charter affirms
the principle considered as “the basis of the
international juridical order” (20). Accordingto
this principle, all countries “shall refrainin their
international relations from the threat or use of
force against the territorial integrity or political
independence of any state, orin any othermanner
inconsistent with the Purposes of the United
Nations”. And the first Purpose, expressed inthe
UN Charter Article 1% is exactly “to maintain
international peace and security, and to that end:
to take effective collective measures for the
prevention and removal of threats to the peace,
and for the supression of acts of aggression or
other breaches of the peace, and to bring about by
peaceful means, and in conformity with the
principles of justice and international law,
adjustment or settlement of international dis-
putes or situations which might led to a breach
of the peace”.

In developing the principle of prohibition of
threat or use of force by States, the 1970
Declaration assures that the threat or use of
force constitutes “a violation of international
law and the Charter of United Nations and
shell never be employed as a means of settling
international issues”. The Declaration also
recognizesthat “the war of aggression constitutes
a crime against the peace, for which there is
responsibility under international law”.
Consequently, the State which starts a war of
aggression mustanswer for this crimebefore the
intemational community.

The Declaration also indicates that “States
haveadutytorefrain from acts ofreprisal involving
the useof force”. Inreality, acts of reprisal have
any relations with the right of individual self-
defense. These acts were condemned by the UN
Security CouncilinitsResolution 188, from April
9, 1964, as “incompatible with the purposes and
theprinciples of United Nations™. Itisimportantto
recall that the Security Council resolutions are
mandatory.

Onitstumn, the Aggression DefinitionResolution
saysinits Article 1°that “aggressionis theuse of
armed forces by State against the sovereignty,
terristorial integrity or political independence of
another State, or any other manner inconsistent
with the Charter of United Nations™. Here, very
properly, the term sovereignty was included,
completing the rights and values that can be

reached by an aggression act.

According tothe Artigo 2° ofthis Resolution,
“the first use of armed force in contravention
of the Charter shall constitute prima facie
evidence of an act of aggression although the
Security Council may, in conformity with the
Charter, conclude that determination that an
act of aggression has been committed would
not be justified in the light of other relevant
circumstances, including the fact that the acts
concerned or their consequences are not of
sufficient gravity”.

The Article 3°, in tumn, rolls a series of acts
that, regardless of a declaration of war, shall,
subject to and in accordance with the
assessment of the Security Council (Article
2°), “qualify as an act of aggression”. Among
them we have “the attack by the armed forces
of a State on the land, sea or air forces, or
marine and air fleets of another State”. Thus,
there is not any mention to an attack in outer
space. But, by analogy, such instrument can be
extended to a space attack.

All these legal documents apply to outer
space. That is disposed by the Treaty on
Principles Governing the Activities of States
in the Exploration and Use of Outer Space,
including the Moon and other Celestial Bodies
(21), from January 27, 1967, the cornerstone
of international space law, known as “Space
Treaty”.

On its Article 3°, this basic instrument
universally accepted establishes that the
exploiration and use of outer space must be
undertaken “in accordance with international
law, including the UN Charter, in the interest of
maintaining internacional peace and security and
promoting international cooperation and
understanding”. Waractions, either defensivesor
offensivesare formsofspaceutilization. Therefore
mustbe judged under the light of this provision.

The Article 1° of this Resolution states that
agression is “the use of armed forces by State
against the sovereignty, terristorial integrity or
politicalindependence of another State”. How to
applysuchadefinitionto outer space, ifthis space,
as determined by the Article 2° of the Space
Treaty,isnot subjecttonational appropriation by
claim of sovereignity, by means of use or
occupation, orby any other means?

In fact, in the light of the non-appropriation
principle of outer space, there are not and
neither can exist areas or portions of the outer
space that a State has the right to assume as
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integral partofits sovereignty, asitsterritory or as
its political independency. Outer space cannot
belongtoany Stateand “shallbe free forexploration
and use ofall States without discrimination of any
kind, onabasisofequality and inaccordance with
international law”, according to the Article 1° of
the Space Treaty. :

It happens that under Article 8° of the same
Treaty, the State on whose registry a satellite
or any other space object launched into outer
space is carried “shall reatain jurisdiction and
control over such object”. According to this
Article “ownership of objects launched into
outer spce (...), and of their component parts,
isnot affected by their presence in outer space;
and if they are founded “beyond the limits” of
the State on whose registry they are carried
shall be returned to that State”.

It means that, in case of an attack to a
satellite in orbit, the object of aggression is not
a territory, but a property, a good of a State.
This does not chance the character of
aggression.

Such a consideration is also valid for
satellites and other space objects belonging to
non-governmental entities (private
enterprises), given that its activities require,
under the Article 6° of the Space Treaty,
authorization and continuing supervision by
the appropriate State.

The same can be said about the aggressor.
This one will always be a State or a group of
States, given that the international
responsibility forallandany spaceactivity, including
those carried out by non-governmental entities,
enterprises or private groups, and by
intergovernmental organizations, shallbe borne
by the appropriate State as well as by the
international organization and by the States
articipantinginsuch organization.

In the field of space activities, the private
responsibility isnormally secondary, the primary
and higherresponsibility isalways public, ofthe
involved States. With yet morereason, thisistrue
in the case of aggression that affects directly
security and international peace — the supreme
interests of the countries community and of all
mankind, underthesayingand spiritof UN Charter.

Therefore, UN Charter prohibits either acts of
aggression as any form of use or threat ofuse of
force for settlement of disputes in outer space.

However,asinland, seaandinair, inspacetoo
the armed force canbe used legally asareaction
to an aggression or undue use of force by other
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country. They arethe so called countermeasures,
of two kinds: the individual or collective self
defense, adopted by the country or countries
attacked, and the ones approved by UN Security
Council, involving the use of force to face
consummate aggression, re-establishing peace.

Thisdefensivesystem isbased in Chapter VII
ofthe UN Charteronthe ““Actions withrespect to
threatsto peace, breaches of the peace, and acts
of aggression”. Two moments here are of most
importance fortheapplication inarmed conflicts
inouter space:

1) Thecompetenceto determinethe existence
of any threatto the peace, breach of peace, oract
of aggression, and make recommendations, or
decide what measure shall betaken ineach case
to maintain or restore international peace and
security belongsto the Security Council (Article
39);

2) Theinherentright of individual or collective
self-defence if an armed attack occurs againsta
State, can be exercised only “until the Security
Councilhastakenmeasures necessary to maintain
international peace and security”’. And measures
takenin the exercise of thisright of self-defence
shall beinmediatly reported to the Security Council
and shall not in any way affect the authority and
responsibility ofthe Security Council to take at
any time such action as it deems necessary in
orderto maintain orrestore international peace
and security. (Artigo 51).

Thismeans that, by current international legal
order, with the announcement, forexample, ofa
supposed attack to US satellites, it competes to
the Security Council, and not to the US, to
determine the existence of peace rupture or
aggressionact; the US, evidently, canexerciseits
defenseright, butonly untilthe Council adoptsthe
necessary measurements, in a concrete case, in
order to punish the aggressor and restore peace
and security.

Thiscollective security system aimesto prevent
arbitrary military actions by one State ora group
of States. Under this rule, for instance,
Governmentshaveno therighttostartapreventive
war. Only their own perceptions and reasoning
areno sufficient tojustify theuse of force against
anyothercountry. Suchunilateralismisunaceptable
inthe light of UN Charter.

Definitly a State ora group of States in particu-
lar could not be competent to determine the
existence of any threat to the peace, breach of
peace, or act of aggression, and decide what
measure shall be taken to maintain or restore
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international peace and security. Otherwise, we
would have an international desorder. Itiseven
moreimportant inouter space, whoseexploration
and use are of common interest ofall countries.

Thatsystemexcels by its good senseand intent.
However, thisis not enoughto make it work. In
fact, suchasystem, adopted by the end of Second
World War by the precarious coalition which
defeated Nazi Germany and itsallies, contributed
very little or not at all for the solution of land,
maritime and air conflicts, during and after the
Cold War. Actually, itonly worked in 1990, when
forthe first timethe fivepermanent membersofthe
Security Council agreed to condemn and expel
theinvasion of Kuwaitby Iraq.

Thus, how guarantee that the collective security
system works inrelation to outer space conflicts,
especially considering that, toact withthereadiness
and efficacy that such situations will require, the
UN and the Security Councilmusthave available
thetechnical means and special armed forces?

In fact, the world community today, is not
equipped to respond through international
mechanisms to acts of space aggressionand make
prevail the currentrules. This, withno doubt, is the
major actual deficiency in this subject. Sooner or
later, itwillhave tobe faced.

On the other hand, the use of force in outer
space already has important legal barriers,
even though equally far from been sufficient.

The use of mass destruction weapons in
outer space is prohibited — nuclear, chemical
and biological. The Space Treaty, in its Article
4°, prohibits the deployment of such weapons
in orbit around the Earth, on the Moon and
other celestial bodies. Nuclear weapons also
cannot be tested in outer space, by force of the
Treaty Banning Nuclear Weapons tests in the
Atmosthere, in Outer Space and Under Water,
done in August 5, 1963. (22) Also one cannot
introduce intentional modifications in the na-
tural processes of the environment, either on
the Earth or in the outer space, for military
purposes, as prays the Convention on the
Prohibition of Military or Any Other Hostile Use
of EnviromentModifiction Techniques, fromMay
18, 1977 (23).

In the epicenter of the debates around the
question of space weaponization is today the
Treaty Between the USA and the Union of
Soviet Socialist Republics on the Limitation
of Anti-Ballistic Missile Systems (ABM Treaty),
from May 26, 1972. Its Article 5° prohibits the

development, testanddeploymentofsuch systems
orcomponents, which are sea-based, air-based,
space-bsed, or mobile land-based. (2)

Knownasthe Anti-Ballistic Missile Treaty (ABM
Treaty), it 1s the major legal obstacle for the
entranceinspace of weapons destined to intercept
ballisticmissiles. Inthe years 80, in special, when
the US government, by the rule of president
Ronald Reagan, tried politically and legally to
undertakeits project Strategic Defense Initiative
(thewellknown Star War), thathad asagoal the
creation of a great antimissile defense national
system, there have been many attempts to re-
interpret themainrulesofthe ABM Treaty. All the
attempts found obstacles in the way they were
written: instead of indicating all thatis permitted,
asin general dothe treaties on weapons limitation,
itprohibits everything and, following, it exposes
the exceptions. Thisincludes in limine the new
approaches and technologies, that could change
the original meaning of the treaty. (25) And

- explains why the present US government, also

eager to construct an antimissile defense
system, already announced its intention to
renounce to the ABM Treaty.

Another valuable provision of the ABM
Treaty, expressed in Article 12, is the one that
prohibits the interference in the normal
functioning ofreconnaissance satellites, treated
as “national technical means of control and
verification” of compliance with the
international agreements.

Finally, itis worthto mentionthe existence of an
informal agreement amongthemajorspacepowers
for the non-deployment in outer space of anti-
satellite weapons, as stressed by John Logsdon.

Nevertheless, all these instruments are not
sufficient to face possible acts of aggression in
outer space. There hasbeen permitted the use of
weaponsnot classified formass destruction, since
they are not prohibited. Among them, there are
especially the anti-satellite weapons (Asat),
conceived in the years 50, which began to be
developed and tested in the years 70. (26)

How toplace suchartifacts outoflaw? Here is
oneofthe greatestpolitical andjundical challenges
oftoday, when it is so much emphasized, with
interest or not, the danger of outer space
aggressions.

How to prohibit anti-satellite weapons?

Theinternational community started to think
about this subject more than 20 years ago.
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Among generalized fears, negotiations on anti-
satellite weapons between the US andthe USSR
beganin 1978. Butthey were interrupted by the
White House still in 1979. The fact caused a
general concern.

In 1978, theFinal Documentofthe 10th Special
Session of the UN General Assembly on
Disarmament already recommended that“inorder
to prevent an arms race in outer space, further
measures should be taken and appropriate
international negociationsheld inaccordance with
the spiritofthe Treaty on Principles Governing the
Activitiesof States in the Exploration and Use of
Outer Space, including the Moon and Other
Celestial Bodies™.

Coherently, in December 1981, the General
Assembly approved two resolutions on the
theme. The first one, entitled “Prevention of
an arms race in outer space”, inaugurated a
series of resolutions which are annually
repeated up to date. It requested the
Disarmament Committee — in charge of exa-
mine the problems of disarmament control,
including in the outer space — that it consider
the negotiation of effective and verifiable
agreements aimed at preventing an arms race
in outer space, taking into account all the
existing and future proposals in this direction.

At the same time, it considered as a matter
of priority “the question of negociating an
effectiveand verifiableagreementtoprohibitanti-
satellitesystems”. Thisresolution wasadopted by
amajority of 130membersin favour,none against,
and 13 abstaining. The second Resolution (36/
99), entitled “Conclusion of a treaty on the
prohibition of the stationing of weapons of any
kindin outer space”, was adopted by amajority
f 124 members in favour, none against and 21
members abstaining. (27)

Theproblem ofthe militarization of outer space
wasnot specifically onthe agendaofthe Second
United Nations Conference on the Exploration
and Peaceful Uses of Outer Space (Unispace II)
heldin Viennain 1982. Nevertheless, its Report,
which was adopted by consensus, urged all
nations, particularly those with major space
capabilities, “to contribute actively to the goal of
preventingan armsraceinouter space and refrain
from any action contrary to thataim”. (28)

It is worth noticing that the question of
“Prevention of an arms race in outer space”,
was inscribed for the first time on the agenda
of the UN Disarmament Committee exactly in
1982. (29)
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By this time, three drafts of international
agreements on this subject were presented in
the United Nations:

1. Additional Protocol to the Space Treaty,
submitted byItalyin 1979, “withaviewtoprevent
an armsrace in outer space”. It proposed anew
wording for the Article 4° of Space Treaty, “in
orderto prohibit, inter alia, the development and
use of earth or space-based systems designed to
damage, destroy or interfere with the operations
of other States satellites”. Not only the weapons
ofmassdestructionbut “anyothertypesof divices
designed foroffensive purpose” would be forbiden
by thisinstrument. (30)

2. Draft treaty on theprohibition ofthe stationing
of weapons ofany kind on outer space, presented
in 1981 by the USSR and included onthe agenda
of the 36" session of the General Assembly. It
wouldestablishtheobligation‘‘notto placeinorbit
around the earth objects carrying weapons of any
kind, install such weapons on celestial bodies, or
station such weapons in outer space in any other
manner, including on reusable manned space
vehicles of an existing type or of other typess
which States Partiesmay developed in the future”.
By thistreaty the States Parties would assume the
obligation “not to destroy, domage, disturb the
normal funcioning os changethe flight trajectory of
space objects of other States Parties”, if such
objects wereplaced in orbit in accordance with
international law, including the UN Charter. (31)

3. Draft Treaty onthe prohibition of the use of
forceinouterspace and from space against Earth,
presented in 1983 also by the USSR. According
to the Soviet Government, this propolsal was an
answertothenew plansofcreationand deployment
of different systems of space wepons capable of
destroying targets both in space and on Earth.
Thistext wasmuch more broad that the previous
one. The Article 1° prohibited theresortto the use
or threat of use of force in outer space, in the
atmosphere, and on Erth through the utilization, as
instruments of destruction, of space objects in
orbitaround Earth, oncelestial bodies, or stationed
inspaceinanyothermanner. Similarly, it wouldbe
prohibited to resort to the use of threat of use of
force against space objectsinorbitaround Earth,
oncelestial bodies, or stationed in outer space in
any other manner. The Article 2° included a
number of specific commitments: not to test or
deploy any space-based weapons; notto utilize
space objects asameans to destroy any target on
Earth, in atmosphere, or in outer space; not to
destroyordamagethe functioning of spaceobjects



This article from International Institute of Space Law is published by Eleven international publishing and made available to anonieme bezoeker

of other states; not to test or create new anti-
satellite systems; to destroy any anti-satellite
systems that might already exist; and nottotest or
usemanned spacecraft formilitary, including anti-
satellite, purposes. (32)

Alltheseprojects had the glory of beenbornin
the midst of the cold war and to oppose to its
destructive way. They were defeated by it, but
not annihilated. They are valuable references
for the debate today, 1n a situation maybe even
more unfavorable, as to how to slow down and
make draw back the insidious process of total
militarization of space, cutting by its roots the
possibility of aggressions in Earth orbits.

How to establish wide and solid juridical
guarantees of peace and security inspace, in
order to prevent acts of aggression?

The theme not only did not die, as it is more
alive than ever. The worries and ideas of today
are, more or less, the same as yesterday. Only
bigger, more urgent, more realistic, more free
from the dictations, injuctions and ideological
prejudices capableofunrecognizing interests and
values of global nature.

A sample of that was the International
Conference for the Prevention of Space
Militarization, promoted in Moscow, 11-13
April, 2001, by the Ministry of Foreign Business
of the Russian Federation, Russia Space and
Aviation Agency and the Russian Academy of
Cosmonautics Tsiolkvski, with the support of
other Russianministries, of theRussian Academy
of Sciences, of the International Astronautical
Federation and the International Academy of
Astronautics.

The Russian government, through his vice-
minister forForeign Business, Gueorgui Mamedov,
presented the basic elements for a multilateral
agreement on the banish of space weapons, that,
in great part, remind us of very well known
positions:

1. Use of space in conformity with the Interna-
tional Law and with theinterestonthemaintenance
ofpeaceand of security, aswell asofthe promotion
ofinternational cooperation;

2. Obligation of not deploying on Earth orbit
objects withany kind of weapons on board and of
notinstalling such weaponsin celestial bodies or
in outer space in any other form;

3. Obligation of not resorting for the use or
threat of the use of force in relation to space
objects;

4. Establishment of amechanism tomonitor the
implementation of this agreement, based on the
trustand transparenceof spaceactivities, including
the previous presentation of information about
space objects tobe launched, inspection of sites
from where the space objects must be launched,
consultation procedures inorderto solve doubtful
situations and creation of an appropriate
international body toimplement such procedures.

Itis truethatamong the representativesof 105
countries (including Brazil) present to the
conference, the North Americans and British
were absent. But the USA are hearing, more
and more, similar ideas in its own home and in
his traditional allies, as well as in regional and
international organisms.

One must look at what happened in the
recent session of the UN Committee on the
Peaceful Uses of the Outer Space (Copuos), in
Vienna, Austria, 6-15 July, 2001, which
discussed, as a matter of priority, the theme
“Ways and means of maintening outer space
forpeaceful purposes”, attending to UN Gene-
ral Assembly Resolution 55/122, from
December 8, 2000. (33)

According to the official report of the
meeting, some delegations adverted that a
trend towards “weaponization” of outer space
and towards an arms race in outer space was
becoming more obvious. It was also said that
the placement of weapons in space could
undermine the global strategic balance,
intensifying the arms race on the ground,
creating obstacles for established armas control
and disarmamentregimes, and undermining the
mutual trustamong countries. Other consequences
pointed out would be an even greater increase of
therestrictionstothe free flow of information and
oftechnologies—restrictions which are already
growingduetocommercial andpolitical interests.
One of the delegations sustained that the most
direct and effective way of maintaining space for
peaceful uses is the conclusion of one or more
international agreements, prohibiting tests,
installation and the use of any type of weapons,
weapons systems or their components in outer
space; the tests, deployment and the use on the
ground, sea or the atmosphere of any kind of
weapons, systems of weapons or their
components aimed at outer space warfare and
the use of any object launched into space for
the purpose of warfare. The same delegation
defended the idea that the point of the order of
thedayentitled “Ways and means of maintenaning
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outer space for peaceful purposes’” could, naturally,
include the establishment of a legal regime to
maintain outer space for peaceful purposes.
Another delegation gave a contrary opinion,
asserting that the Copuos wascreated exclusively
to promote international cooperation on the
peaceful use of space and that the disarmament
questions are of competence of the UN Gene-
ral Assembly First Committee and of the
Disarmament Conference. Other delegations,
nevertheless, soon became in favor of the
thesis that the Copuos is competent to exami-
ne all the problems referent to the peaceful
uses of outer space, including any form of
space militarization contrary to the
International Law, expressed onthe UN Charter
and on the 1967 Space Treaty. For these
delegations, the exam of the theme on the
prevention of an arms race in outer space by
the UN General Assembly First Committee and
by the Disarmament Conference should not
excludetheCopuos from also studying the subject.
Indeed, some delegations defended theneed ofa
coordination mechanism among the work ofthe
Copuos and of the Disarmament Conference.
There was still, on this direction, some who
proposed that the Copuos, when approaching the
ways and means to prevent the militarization of
outer space contrary to the International Law,
shouldnotlimititselfto the speechesofitsdelegates,
but that it should also include the adoption of
proposals and concrete actions. Itisimportant to
underline, finally, the final recommendation of
Copuos thatthe subjectcontinuestobeconsidered,
in apriority manner, inits next session, in2002.

Itseemsclear that thetendency of many Copuos
delegations, probably the majority of its 63
members countries, in assuming the question of
outer space militarization. However the
organization operates by consensus and USA as
someotherallies, donotseemtohave the willing
toacceptthishypothesis. Thereforeitisdifficultto
envisagereal advancesin thismatter in the near
future.

But this processual freeze certainly will not
overcome the necessity, that is growing, to
create more efficient legal and politics
warranties for peace and security in outer
space, so as to prevent for aggression acts and
to assure the development of the space activities
under the best possible conditions and in the
benefit of all countries.

‘What will best comply with this necessity,
the multilateral, the cooperation among
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countries and the collective security orthe unila-
teral and the individual action of each country or
ofasmall group of countries?

If we assume the unilateral approach and the
useofforceinouterspace, evenasinthe exercise
oftherightofselfdefense, wewill faceevenmore
complexifnotimpossibletasks, asthatofregulating
spacewars. This would include theinsane work of
defining aggression acts in outer space with its
myriad of specificities —unless we would accept
to leavethisdefinitionto each country or the law
ofthemore powerful.

Norberto Bobbio considers four types of
relationship between war and law: the war as
ameans to establish (or to re-establish) rights;
the war as an object of legal regulation; the war
as the source for rights and the war as the
antithesis oftherights.(34)

Wedonotneed space war to establish the law.
Wealreadyhavebasicinternational law, universally
accepted, represented above all by UN Charter
and the Space Treaty. A space warwould destroy
itsimply.

What type of law would a space war as the
sourceoftherightscreate? Themore democratic,
thebetteraccepted by all countries independently
ofthedevelopment level of each one of them, or
the right of the powerful and of the more
prosperous?

The space war couldre-establishinprinciplea
broken law, torepel anaggressor, but probably at
suchhighpriceinlosses and damages that would
not worth taking the risks.

None of known regulation experiences of
armed conflicts, eitherin sea, air or land provided
results that deserve to be mentioned. Why it
would be different with the space war, in which,
withno doubt, themoresophisticated, destructive
and fasttechnology would be used?

Everything leads to the believe that the more
adequate and correctisto consider the space war
astheantithesis ofthelaw. Thatis, as the denial of
the law. Or as the denial of any idea of law and
justice.

Letus see what Bobbio himself writes about
the war as the antithesis of law: “Once
recognized the war as legibus soluta, that is,
above any possibility of juridical control, the
war turns to be a primordial force that, wherever
it appears, it turns down the realm of law. Thus
we go back to a traditional representation,
classic, of war:inter arma silere leges (among
arms, law gets silent). Intervenes at this point
the conception oflaw as acompound of ordered
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rules which final end isthepeace: and the peace is
the elimination of war. Wherevergoestherealmof
the law, ceases the state of war: indeed, the
victory oflaw consists inthe gradual elimination of
the unregulated force relations in which the war
consists: and, thus, by its turn, the law is the
antithesisof war.”

Inthis wayitisnotregardingtoonlyrepress and
punishaggression acts, and toregulate theuse of
force in outer space. It regards above all, to
inhibit, by allmeansand withthe active participation
of the whole international community, that
aggressions be undertaken and armed forces be
used in outer space, because, in all cases, the
result would bealwaysdeleteriousand irreparable.

This question of global characteristics is so
relevanttothe humancivilizationhistory thatwould
be of plenty pertinency to convoke a United
Nations Conferencetodeal specificallywith peace
keeping and security inouter space.

Logic and vital provision, in a first moment,
would be to improve the existent UN Security
Council to enable it to take a decisive role with
respect to aggression acts, breaches ofpeace and
in general the employing of force in outer space—
inthebenefitofmajorobjective indefending the
peaceand international security, counting with the
respect, the confidence and thereconaissance, if
notall, ofthe absolute majority of the countries
and peoples.
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