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1.Introduction

Thisis apaperabout aspace-related political
and legal controversy inthe Brazilian Congress.

The “Agreement between the Government of
the Federative Republic of Brazil and the
Government of the United States of Americaon
Technology Safeguards associated with the US
participation in launches from the Alcantara
Spaceport” (hereinaftercalled “the Agreement”),
signed in Brasilia, on April 18, 2000, has been
examined since last August by the Chamber of
Representatives of the Brazilian National
Congress. Itis expected to be voted onbefore the
end of the year.

ThePresidentof theRepublic of Brazil submitted
the Agreement to the National Congress, by
means of Message n° 296, of 2001, with an
ExpositionofMotives prepared by the Ministers
of Science and Technology, External Relations
and Defense. Its Preamble states that: “The
Agreement represents animportant step towards
the commercialization oflaunching services from
the Launching Centerin Alcantara (CLA). The
equatorial position of CLA permits launchings
with less fuel and thereforeits costswould beless
than other launching centers in higher latitudes.
Furthermore, the possibilities of launching over
the sea make it easy to place the satellites in
different orbits, from polar to equatorial. The
document stresses that the Agreement
consolidates two issues: one that CLA couldbea
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center for foreign satellites launchings and that it
could also protect dual use technologies of
industriesinvolved inthe launchings. Inview ofthe
later goal the Agreement establishes mechanisms
to address the concerns of the two countries
regarding the exports of dual uses technologies,
thataretechnologies thathave commercial as well
asmilitaryuses.

Moreover, the Brazilian Government considers
the Congressional approval ofthe Agreement not
only a constitutional legal requirement, but
indispensableto winpolitical supportinits efforts
tomakepossible the participation ofthe Alcantara
Spaceportin the international commercial launch
market, where the US private enterprisesrepresent
the great majority of the potential clients.

Ananalysis of this Agreement, as well as the
political andjuridical debatesitraises, canprovide
useful insights for any study to shape a legal
framework for the worldwide launch industry,
reflecting the interestsof all countries. Inthis sense
thepresent paperis akind of natural continuation
of another paper, presented in the forty-third
Colloquium on The Law of OQuter Space, last year
inRiodeJaneiro. (1)

Theideaofsovereignty hasbeen continuously
in the center of the debates on this matter in the
National Congressand inthemedia. Theopposition
forces criticize the Agreement as damaging
Brazilian sovereignrights and interests. On the
other side, the Ministry of External Relations, the
Ministry of Science and Technology and the
Brazilian Space Agency try toshow the legality, as
well asthe need foran Agreement to expand the
Braziliancommercial interests.

Duringthe debates, the Brazilian Government
thought it was useful to issue a clarifying note
aboutthe Agreement. It said:.” Itisimperative to
recognize that the language and the structure of

377



This article from International Institute of Space Law is published by Eleven international publishing and made available to anonieme bezoeker

this document are very complex and that the
expressions and generic termsare used as specifics
terms.”

Let’sexamine each one of the main arguments
raisedby the Parliament Opposition and the answer
offered by the Government and the Parliament
Situation. We take as central source of the
Parliament Opposition their arguments and views
expressedintheirReport (hereinaftercalled “the
OppositionReport™) onthe Agreement, presented
on August 17th 2001 by the lawmaker Waldir
Pires tothe Commissionof External Relations and
National Defense of the Chamber of
Representatives. This Reporthasrecommended
therejection ofthe Agreement.

In the following paragraphs we are going to
analyze themainissues ofthe debate.

2.Juridical Equality of States

Oppositionto the proposed Agreement rests
ondefending the principle of juridical equality of
States and “the non-hierarchyzation of the
international society.” The Opposition Report
assertsthat the Agreement “creates obligations
exclusively oralmost exclusively” upon Brazil,
ratherthan reciprocal obligations onboth parties.

TheReportadds: “Theobligations ofthe USA
Government are basically the issuing of export
licenses and the control ofits licensed industries,
but the obligations of the Brazilian party are very
wide, going beyond the stated goal of the
agreement to safeguard the USA advanced
technology. Thus, we ask thereasons thatjustify
thisimbalance intheparties’ obligations.”

According to the Report, Brazil has
demonstrated inthe national asin theinternational
level, its firm compromise with the disarmament
cause and the non-proliferation of dual use
technologies. Brazil has stopped itsincipient nu-
clear program, and the following measures were
taken: 1) the Federal Constitution (Article XXIII,
Article 21) prohibits nuclear activities not for
peaceful purposes; 2) Brazilhasmoved its space
program from the military arena to civilian
jurisdiction under the Brazilian Space Agency
(APB)reporting to the Ministry of Science and
Technology; and, 3) Brazil hasratified agreements
and treaties for disarmament (such as the
Agreement signed with Argentina, and the
International Agency of Atomic Energy, the
Tlateloco Treaty, the Treaty on the Non-
Proliferation of Nuclear Weapons (NPT), the
Convention on the Prohibition of Chemical
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Weapons and the Ottawa Convention on
Territorial Mines). The Report also points out that
Brazil joined, without reservation, the Missile
Technology Control Regime (MTCR), in 27
October 1995, after long negotiations with the
USA Government, which led Brazilto adopt the
Law9.112/95, establishing internal controls on
dual usetechnologies, particularly missiles and
partsofmissiles.

Inthiscontext, the OppositionReportconcludes
that the Agreement would be “entirely
dispensable”, since “Brazil has already signed
previousagreements which prohibited the transfer,
and illegal ownership of sensitive or dual
technologies.” Thus, the Report concludes, the
Agreement “is onlyjustifiable from the premise
that Brazil will not honor its obligations under
national and international law, and will, when the
opportunity arises, build and export such
technology to othercountries. This lack of trustis
unjustified and lacksinrespect”, the Report says.

The Government’s explanation, by contrast,
rests upon argumentsthat the Agreementisbased
onsymmetry consistent with equality among the
signatories, and thatitisin the economic interests
of Brazil. The Minister of External Relations,
Celso Lafer, former professor of International
Public Law atthe University of Sdo Paulo (USP),
wrote that “it’snotcorrect” the interpretation that
the obligations included in the Agreement
“representalack of symmetry whichisagainstthe
principle of equality of States™.

To Lafer, “the Agreement ~ as the similar
agreements signed between USA and China,
Russia, Ukraine and Kasaquistan — includes
clauses which translate the requirements of the
sidethat owns thetechnologiesto beprotected; in
this case such technologies belong to the USA
and, therefore, the clauses that define the
obligationsofthe Brazilianside aremore extensive’.

Conceming this point, Lafer explained that “in
International Public Law, safeguardis aterm that
means protection againstathreat” and that, inthis
case, “the threat is the unauthorized transfer of
sensitive technologies; they are safeguards of
performance, which comply with the dualrole to
protect thistypeoftechnology and make viable the
commercial use ofthe Alcantara Spaceport”. (2)

Inturn, the Brazilian Minister of Science and
Technology, Ronaldo Sardenberg, stressed that
“the asymmetryisnotinthe Agreement, butinthe
internationalreality.” He notes: “Somenations
have some knowledge of advanced space
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technology, but the majority donothaveit; very
few countries can sell advanced technologies
products or services, and therefore, the majority
are condemned to be eternal buyers. For almost
40 years Brazil was in this situation, but our
society and our predecessors had vision and
common sense, so thattoday wehave conditions
to work to transform this relationship of
dependency inthe space arena.” (3)

TheMinisteralso wrote: “Countriesasdiverse
asRussia, Chinaand Ukraine, whichhaveto deal
with very complex situations withthe USA, have
entered into agreements with the US A very similar
to the Agreement with Brazil. None of these
countriesthoughtaboutconsidering this Agreement
athreat against their sovereignty. Like it ornot,
everybodyunderstands the world anditsrealities;
none has renounced its participation in the
international satellitelaunching market.” '

“Itisnecessary (...)to know and putemphasis
inthe safeguards in favor of Brazil included in the
Agreement. Itisavery explicit fact, resulting from
the efforts of our negotiating team, that in each
launching thatincludes US A technology; Brazil
willhavethesovereignrightsto exerciseitslegal
authority. The symmetry in an agreementofthis
kind, looking fortheprotection ofthe unauthorized
appropriation of foreign technology, is - in our
view - secured by the safeguards of Brazilian
interests together with the obligations ofthe USA
to authorize the export licenses of goods and
technologiesneeded forthe Alcantara Spaceport
launchings. This compromise will allow, for the
firsttime, tohave acommercial equation favorable
to Alcantara Spaceport, sincethe North American
companieshavethemaincontrolofthe intemational
launchingmarket.” (4)

3. Segregated areas

The Opposition Report also discusses the
implications of segregated or restricted areas,
which, in this context, mean areas, which were
separated or isolated, for a specific purpose. In
thisrespect, the Report concludesthataccording
to Article IV § 3 of the Agreement, “the USA
Government will control directly areas of the
CLA, which will be inaccessible to Brazilian
technicians working there”. ArticleIV § 3 says:

“Forany Launch Activities, the Parties shall
take all necessary measures to ensure that US
Participants retain control of launch vehicles,
spacecraft, related equipment and technical data,
unlessotherwise authorized by the Govemment of

USA. To this end, the Government of the
Federative Republic of Brazil shallmakeavailable
atthe Alcantara Spaceport segregated areas for
processing, assembly, mating and launchoflaunch
vehicles and spacecraft by US licensees and
permitpersons authorized by the Government of
USA to control access to such areas. The
boundaries of such areas shall be clearly
designated.”

TheReportalso quotes Article VI § 2, which
establishes: “The Parties shall ensure that only
persons authorized by the Government of the
USA, shall, ona24-hourbasis, control access to
Launch Vehicles, Spacecraft, Related Equipment,
Technical Data and the segregated areas referred
to in Article IV, paragraph 3, throughout
Equipment Component transportation,
constructioninstallation, mating/demanding, test
and checkout, launch preparations, Launch
Vehicle/Spacecraft and return of Related
Equipmentand Technical Datatothe USA orother
location approved by the Government of USA.”

Article VI § 3 says that “officials of the
Government ofthe USA could inspectand check
withoutpriornoticeto the Brazilian Government
the segregated areas as well as other areas
designated for launching of spacecrafts. To this
end, the USA Government shall have therightto
install electronicmonitoring devices.

Article VI § 5 establishes that identification
badgeswillbeissued onlybythe USA Government
to permit the access to the segregated areas, as
well as other areas designated for launching of
spacecraft.

The Government counters these assertions with
the following:

“Thesegregated areas willbedefinedinacase
by case basis, for a limited time, for specific
launchings. Forexample, inthe case of asensorto
beplaced inasatellite, the segregated area would
beacertainspaceinaroom;ifitisasatellite, then
itwouldbe acleanroom; and ifit were arocket,
it would be a shed. The US team would have
access and control only to the agreed restricted
areas and not to the Alcantara Spaceport as a
whole. The access of representantives of the
entities involvedinthe launchings inthe Alcantara
Spaceport, will be controlled by the Brazilian
authorities.” (5)

“Theutilizationby USA of the segregated areas
in Alcantara Spaceport, with the express consent
oftheBrazilian authorities will be exclusively for
the processing, building and connecting and
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launching of space vehiclesand artifacts. Foreach
launching, the Brazilian authorities will have at
leasttenopportunities to preventactivities, which
are not in agreement with our interests. Any
unauthorized use of these areas will be object of
protests by Brazil, and the US A may be liable for
theseactivities. The Agreement, foresees mutual
consultations to prevent any misunderstanding
and toprovideclarifications” (6)

“Brazil willsupervisetheaccess of personsand
vehicles to the Alcantara Spaceport by means of
identification cards issued by the Brazilian
Govermment. The Government will allow foreign
civiltechniciansthe control of accesstorestricted
areas where therockets or satellites or any parts
thereofbroughtto Brazil by the foreign companies
are located. Also, the foreign companies will
control the access to areas where the foreign
equipment isbeingbuilt. They will proposeaplan
to control their technologies, which should be
approved bythe Brazilian Government, indicating
areas, in which thé access will be restricted,
temporarily, when the assembly of sensitive
technology is taking place. The Brazilian
Government has the exclusiveright to authorize
the satellite launching and to license each
launching.” (7)

“Each step of the launching undertaken by
industries, not by governments, willdepend on
prior authorization of the Brazilian Government.
Thepower of the Brazilian Government remains
fordecisionsregardingthe dimensions, theneeds,
the security procedures, and location of the
technology assembly. Theserestricted areas are
for limited time and for each preparation for
launching.” (8)

4, Sealed containers

“Sealed containers” in the context of the
Agreement meansreceptacles, which areclosed
with specific marks (seals) oremblems so as to
prove authenticity or ownership. In thisregard,
the Opposition Report states that “the Brazilian
customswillbeprohibited toinspectany incoming
delivery from the USA to the Brazilian ternitory”.

The Opposition Report quotes Article VII §
1.B, which says: “Any Launch Vehicles,
Spacecraft, Related Equipment and/or Technical
Data transported to or from the Territory of the
Federative Republic of Brazil and packed in
appropriated sealed containers shallnotbe opened
forinspectionwhileintheterritory ofthe Federative
RepublicofBrazl.”
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The Report states that this clause contains
“great danger”, because with it the Brazilian
Govermnment willnothave control overthe mate-
rial that the US Party will use to launch satellites
from Alcéntara Spaceport” and “the USA
Governmentmay, ifitwishes, launchmilitary spy
satellites against countries with which Brazil has
gooddiplomaticrelations.

The Government offers the following counter-
arguments:

Theinviolability of the containers attheirarrival
to Alcantara Spaceport does not imply any
damage to Brazil. Thereisno payment of taxes
because the equipment has atemporary naturein
Brazil, originating from abroad and going tobe
used abroad. Also, Brazilian authorities willhave
access to the container to verify its contents, as
established inits Article VII § 2A. TheFederal
Income Tax Department by means of Instruction
29, dated March 15, 2001, has regulated this
situation, establishing procedures foritsconference,
which shall be done in appropriate conditions.
Moreover, Braziliantechnicians willhave access
and knowledge of the equipment to be launched,
notonlyby operational needs, since the launches
willbedoneby the Alcantara Spaceportteam, but
because of international liability of Brazil, as
launching State, according to the Convention on
International Liability forDamage caused by Space
Objects (in force since September 1972).
Furthermore, inspections will be done by
Govemmentrepresentativesin the areas of Health
and Nuclear Energy (from the explanation note
distributed in the Brazilian National Congress by
the Ministry of Science and Technology).

Upon arrival in Brazil by air or sea, the cargo
withthesatellites and related equipment is sealed,
under the responsibility of the Federal Income
Tax Secretary. For security reasons, the cargo
control willbe done exclusively within Alcantara
Spaceport, which has the status of customs area.
Thisareaislocated inthe airport within Alcantara
Spaceport, andtherethe verification ofthe contents
ofthe containers will takeplace, inthepresence of
Authorities of the Brazilian Ministry of Defense,
Brazilian Space Agency, Secretary of Federal
Income Tax, and representatives of the industry
importing the equipment. The group will verify the
material based upon a declaration of contents,
which lists the equipment. Once the cargo is
checked it is liberated to stay in the Alcantara
Spaceport foralimited period of time, which will
correspond to the launching schedule. Once the
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launchingisdone theequipmentused for the flight
willbereturmned, and legally will be considered re-
exported. The equipment in ground should be
removed from Brazil after the launching” (9)

Itisworthwhile toremember that, accordingly
to article VII §1B of the Agreement; “the
appropriate Brazilian Authorities shallbe provided
by the Government of the USA with wrntten
statement of the contents of the aforementioned
sealed containers.”

S. Debris

Theterm “debris” in general refersto scattered
remainsofsomething brokenordestroyed. Inthe
contextofthis Agreementitrefers todebris from
satellites orrelated equipment. Referring to this
issue, the OppositionReport considersthat Article
VIII § 3.B “doesnot agree with the Principles of
International Law applicableto this case, which
areconsolidated inthe““Agreementonthe Rescue
of Astronauts, the Return of Astronauts and the
Return of Objects Launched into Outer Space”,
opened for signature in April 22, 1968.

Article VIII § 3.B says:

“The Government of the Federative Repubhc
of Brazil shall ensure that a US Participants-
controlled ‘debrisrecovery site’ forthe storage of
identified Launch Vehicle, Spacecraft, and/or
Related Equipment components and/or debrisis
located atthe Alcantara Spaceport and/or another
location agreed to by the Parties. Accessto this
(these)locations(s) shall be controlled asprovided
in Article VIof this Agreement, as appropriate.
The Government of the Federative Republic of
Brazil shall ensure the immediate return of all
identified Launch Vehicle, Spacecraft and/or
Related Equipment components and/or debris
recovered by Brazilian Representatives to US
Participants without such components or debris
being studied or photographed in any way.”

The Report pointed out that the Rescue
Agreement foresees the custody rights for the
country in whichterritory the debris fell outand
thatrightisnotincludedinthe Agreement, which
determinesthe immediate return ofthe debris.

Govermment counter-arguments areas follows:

Intheevent that the launchis notsuccessful the
USA will have the right to access to the debris,
because this would be an opportunity for the
unauthorized accessto the technologies. (10)

The 1968 Rescue Agreement doesnotrequire
technological safeguards for the space objects

that have suffered accident. It only calls for the
promptreturnofthethesesobjectstothe‘‘launching
authonities”, it means, to the State whom the
objects belong. The need for technological
safeguardsisraisedratherlater. Underthe Rescue
Agreement the“launching authorities” may assist
inthesearchand recovery ofthe lost objects and
their components parts. The Agreement (Brazil-
USA) goesahead of this, toprecludeunauthorized
technological transfer. It anticipates the Brazilian
permission not only for search assistance of the
USA Participant and for the access of the USA
Government emergency search personnel to the
accident site, but also for the setting up ofa US
participants-controlled “debrisrecoverysite”. The
Agreement can be interpreted as meaning that
Brazil maintains the command of search and
recovery operations developed in its national
territory, although it agrees to adopt all the
measures needed to avoid unauthorized
technological transfer.

6. Countries sanctioned by UN Security
Council and countries that support
international terrorism

The UN Security Councilhasproducedalistof
countries that have supported international
terrorism, that is, countries that would make
political use of terror and intimidation. With
reference to this issue, the Opposition Report
considers “very worrying” the content of the
ArticleIII § 1. A, which establishes that Brazil
“shall notpermit the lJaunch from the Alcantara
SpaceportofPayloadsor Space Launch Vehicles
owned or controlled by countries which, at the
time of the launch, are subject to UN Security
Council sanctions or have governments
determined by either of the Parties to have
repeatedly provided support for acts of
international terrorism.” The Report adds:

“Thisis obviously, apolitical safeguard which
has no relationship with the technological
safeguards object of the Agreement. Thus, the
US A may prohibitBrazil fromlaunching satellites
(owned by Brazil or third countries) from its
territory and its base, for countries that arenot in
friendly termswith the USA. One should consider
that the US A State Department has flexible and
arbitrary criteriato classify a Nation as “terrorist™.
In accordance with its last report, the countries
that supportterrorismare: Iran, Iraq, Syria, Libia,
Cuba, North Koreaand Sudan. Concermning Cuba,
thereport of the USA State Department justifies
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itsinclusioninthe‘black list” because that country
would harbor North American fugitivesand Latin
American rebels. Regarding North Korea the
justificationisthat the North Koreansmay have
harbor, inthe 70’s, the kidnappers ofa Japanese
airplane. LibyaisonthelistbecauseofthePanAm
airplane that has crashed because of a bomb
placed onboard, evenifLibyahasdelivered to the
authoritiesthe suspectsto be tried in The Hague.
Thus, this classification takes into consideration
political and strategic interestsofthe USA. Even
ifby argument sake we say that Brazil isnot going
tobeinterested in dealingwith acountry inthe US
black list, the fact remains that this veto power of
the US regarding Brazilian decisions is a very
dangerousprecedent. A foreign nation should not
haveapowerdecisionregardingthe useof Alcéan-
tara Space center, anational base built with great
sacrifice. Ifthisdispositionis approved, Brazil will
looseits autonomy to use its base in accordance
withitswishes.”

The Governmentargues, inturn, thatthisconcern
isill founded. Minister Sardenberg wrote: “ The
rejection ofterrorismisincluded in the Brazilian
Constitution. Itis therefore a very settled point.
The definition of which country is terrorist ornot
willdepend of agreement between the parties. In
case of disagreement, the Agreement itselfhas
mechanisms foritssolution.” (11)

7. Countries not members of the Missile
Technology Control Regime (MTCR)

Theobjective oftheMissile Technology Control
Regimeistocontrolthedual usespace technologies
suchastheonesrelated to rockets and launching
vehicles. Brazil has already established its own
national legislationregarding thisissue.

Article III § 1.B says that Brazil “shall not
permitsignificantquantitativeorqualitativeinputs
of equipment, technology, manpower, or funds
intothe Alcantara Spaceport from countries that
arenotmembersofthe Missile Technology Control
Regime (MTCR), except as otherwise agreed
between the Parties.”

The Opposition Report considers that this
disposition*‘prohibits Brazil to establishsignificant
cooperative ties withcountries that are not part of
the MTCR”. As the MTCR has now only 32
members, the Reportunderstands thatit “excludes
from the use of the Alcantara Spaceport most of
thenations ofthe planet, with potential economic
damagestoBrazil”.
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Inthe view of the Opposition Report, thisrule
givestothe USA “thecapacity to limit therightof
Brazil on how to use its launch center.” The
Chinese-Brazilian Natural Resources Satellites,
forinstance, couldnotbe launched from Alcantara,
the Report ads, because China is not member of
the MTCR.

Government arguments, by contrast, advance
the following points:

Nothingprohibits Brazil from launching satellites
or rockets owned by other nationalities. The
restrictions being discussed refer, exclusively, to
specificrequests forexportlicenses forrockets or
satellites from the US required for launches from
the Alcantara Spaceport. (12)

“Since 1994, Brazil published its adherence to
the MTCR (13); and as member of MTCR it
certainly hasinterestinsupporting thisregime and
itsnon-proliferation purpose. Exceptions to this
rule can be negotiated in a case by case basis.

Concemning the case of China, with whom
Brazil has a cooperation program for the
construction of remote sensing satellites, it is
known that this country has never shown any
interestin launching from Alcantara.”

8. Funds obtained from Launch Activities
in Alcantara

Accordingto the Article Il § 1.E, Brazil shall
“notuse funds obtained from Launch Activities
object of the Agreement, for the acquisition,
development, production, testing, deployment, or
use of rocket or unmanned air vehicle systems
(either in the Federative Republic of Brazil or
other countries)”.

In the view of the Opposition Report, this
disposition “makesit clear that thereal goal ofthe
Agreementistomakeitimpossibletousethe VLS
(Brazilian Satelitte Launch Vehicle) Program and
to put the (Brazilian) National Policy of Space
Activities Development (PNDAE) intheorbitof
USA strategic interests™.

Anoperational Satellite Launch Vehicle would
permit Brazil to enter, independently in the
profitable and technically relevant market of
launchings, even more because we have a very
optimal geographic location, theReport says.

Government arguments present a different
interpretation. ArticleIII § 1E wasdiscussed at
lengthwith the US authorities. Itisaconsequence
ofthe US policy to limit Latin American countries
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launching capabilities, becausethistechnology, in
the view of the US, has dual (commercial and
military) capabilities. The agreed text of the
Agreementreveals the US positionbut itdoes not
affectthe Brazilianposition. The financial resources
forbuilding national rockets are contemplated in
the General Budget of the Government (14).

Minister Sardenberg said in an interview to
magazine Veja: “According toour laws, themoney
received from the US enterprisesresulting from
the use of Alcantara Spaceport goes to our
generalbudget. Itisnot, therefore, marked money.
Thus, we could use itin the development of the
VLS [Satellite Launch Vehicle, the Brazilian
rocket]. Butwearenot going to doitbecause we
do not want it and we do not need it. We will
continue to finance our space program with the
resources forthedevelopmentofthe VLS.” (15)

“lamagainst theutilization of foreignresources
to finance the development ofthe VLS, because
its financing would come with direct or indirect
conditionalities. Thatis the international reality.
The VLS always was, is, and must be supported
by funds from the Federal budget”, the Minister
said. (16)

9. Launching Agreements with other
countries

The Agreement alsorules on agreements with
other governments having jurisdiction or control
over entities substantially involved in Launch
Activities. The substantive scope and provisions
of such agreements shall be equivalent to those of
this Agreement, except for the ArticleIII § 1.F
and as otherwise agreed between the Parties. In
particular, such agreements shall obligate such
other governments to require their Licensees to
abideby arrangements substantively equivalentto
the Technology Control Plans that the USA
Governmient shall ensure that US Participants
abide by pursuantto paragraph 4 of ArticleIV to
this Agreement”.

According to the Report, thisparagraph forces
the Brazilian Government to sign with other
countries safeguard agreements with the same
scopeand the same contents as thisone. Moreover,
it states that such agreements should ask other
governments to require from its licensees-
industrieswhich have spacetechnology- the same
requirements that the US requests toits licensees.

TheReport considers this disposition a “real
juridical aberration against the basic principles of
international law””. It says that Sovereign Nations

cannot be required to enter into international
agreements based in abilateral agreement, and to
copy in future agreements the same provisions.

Govemment arguments contest this point, by
asserting that Brazil assumes the obligationtosign
similar safeguard agreements with any country
involvedinlaunchings ofrockets or satellites from
the US, inorder to protect the US technologies.

Brazilplansto sign similar agreements withall
friendly nations thathave industries interested in
participatinginlaunching activities from Alcantara
Spaceport. (17)

10.International Space Law considerations

The Opposition Report considered the
provisions of International Space Law that may
apply to launching activities and to bilateral
agreements forlaunchingservices, and concluded
that “the principles and rights adopted by the
Space Treaty support technological transfer.”

The Report also asserts that “the Agreement,
asmuchitprohibits any technological transferand
imposes truly abusive clauses to Brazil, creates
discriminatory conditions to our country, which
directly violates the Article 1° of Space Treaty.”

Accordingtothe Report, the protection of dual
technology mustbe ofequal responsibility ofboth
countries, inaccordance with previously assumed
international obligations and “the Agreement
should contemplate the transfer of space
technologies forpeaceful purposes.”

Government arguments assert that from the
principle of common benefit (Article 1°of The
Space Treaty) does not follow the obligation of
technological transfer.

The Agreement establishes theresponsibility of
bothcountriesfortheprotectionofdual technology,
and the Brazilianresponsibility in this caseis to
preventnon-authorized technological transfer.

This is not an Agreement on Technological
Cooperation, buton Technological Safeguard. Its
purpose is not to encourage or to permit
technological transfer, but on the contrary to
preventby all means this transfer.

11.Some conclusions and comments

From a comparison of these respective
positions, it seems clear that the Agreement on
Technological Safeguards does not provide for
cooperation and assistance for development, as
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the Opposition would like to assert.

The Opposition Report also does not take into
considerationthepresentreality intheinternational
launching market, in which about 80% of the
international launchings is controlled by the US
national laws reflecting its national security
concemns, anditsagreements withNATO countries
to prevent the proliferation of dual uses
technologies.

Itistrue, however, that USA did nottake into
dueaccountalltheinterational obligationsassumed
by Brazilinthismatter, sincethe 1988 Constitution,
as well as the measures adopted in national
legislationby the Brazilian Governmentsince 1994,
whenithas expressedits support for the MTCR
guidelines. These concreteandrelevant initiatives,
asamatter of fact, should have beenincluded in
the preamble ofthe Agreement, asabackground
forthe Brazilian party.

Nevertheless, the discussion inthe Brazilian
Parliament has shown that there areno fundamen-
tal reasons toreject the Agreement. Thereisno
doubt thatany country hastheright to protect its
technology against theft, fraud, and espionage as
well asunauthorized transfer.

Thereisno basis to affirm that because of this
Agreement Brazil may loose itssovereign rights
over Alcantara Spaceport and the control of its
operational space launchings. The Brazilian
Governmenthasall instruments and resources to
enforceitsnghts and interests in the functioning of
AlcantaraSpaceport. Atthe sametime, ithasthe
opportunity to enterintotheintemational launching
market, its main goal. Thatis why the Agreement
isofimportance to Brazil.

But, evenifthis Agreement enters into force
and Brazil conquerssomespace inthe intemational
launching market, this will be a particular case,
dueto abilateral agreement. It does not diminish
theimportance ofinternational cooperationin the
area of space activities, specially launching
activities.

Thetechnological concentration and thenational
andregional security policiesas well asthelack of
trust in foreign partners restrict cooperation in
space programs, which could benefit several
countries and speed international development.

Laws and policies which qualify almost all
satellitesas ‘arms’ (subjecttostrictexport controls)
and mix the concepts of security and trade,
discourage cooperation between launch
companies in the field of safety, and will slow
down the development of safe and affordable
accesstospace. (18) Eventhe USrecognizes that
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its “US Export Administration Actrepresents a
compromise between two conflicting goals,
protecting national security and promoting US
businessinterests abroad”, as Senator Phil Gramm,
(Republican, Texas) said during thereview of the
US Export Administration Act, last August. (19)

This is far from being the best scenario to
promote global space projects to benefit all
mankind. However, any measure to expand the
international launchingmarketwiththe participation
of more countries, like Brazil, is certainly an
improvement.
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