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INTRODUCTION

Space weapons would be deployed in
outer space for the US Missile Defense
project (the MD) even though the legality
of the usage of space weapons is not
clarified in the existing international legal
framework. Article IV of the Quter Space
Treaty ! imposes legal restrictions on
carrying
weapons” or “any other kinds of weapons

placing  objects “nuclear
of mass destruction” in orbit around the
Earth, however no restriction on using
satellites/missiles interceptors or high
energy lasers (HELs) for the MD

operation.

In respect of space arms control, the
ABM Treaty of 1972 2 played a
significant role in preventing States from
using space-based weapons for armed
conflicts until the US withdrawal in 2002.
The intensive controversy over space
weaponization occurred in 1955 and 1972
before the “Star Wars” speech was given®
to originate the basic technical studies of
space-based interceptors in 1983 by the
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US Reagan administration®. In this article,
the legality of using space weapons in
outer space would be examined in terms
of space weaponization® considering that
the restart of the MD project was
declared by the George W. Bush
administration in 2001.°

1. SPACE ARMS CONTROL

1950s,
towards space demilitarization had been

Since the legal attempts
elaborated in international law including
outer space treaties. In this chapter, the
definition of space weapons being used
for the MD project would be given (1.1)
and past legal attempts for space arms
control would be given (1.2).

1.1. Space Weapons and Missile Defense

Although it is necessary to clarify the
definition of space weapons for legal
examination, there is no comprehensive
definition agreed in the Conference on
Disarmament (hereinafter: the CD).’
Based on statements presented in the CD,
space weapons could be categorized and
identified by scientific principles for their
functional firepower: Kinetic Energy
Weapons (KEWs) and Directed Energy
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Weapons (DEWs).® By definition, the
destructive power of KEWs is from the
with/by
explosion of another object traveling in

impact of weapon’s mass
its path.® The destructive power of
DEWs is based on the wavelength of
laser and particle beams as well as

high-power radio frequency. It could

deliver lethal amounts of energy at or

near the speed of light on to their targets
to overheat the target surface and internal
equipments. ' In the MD project, in
order to negate threat missiles in one or
more phases of flight, interceptors and
high energy lasers (HELs) would be used
as space weapons from land, sea-, air-, or
space-based platforms.'!

The R&D of space weapons have
been progressed under the National
Missile Defense Act of 1999. * It
clarifies that the US policy requires
deploying an effective National Missiles
Defense system capable of defending the
territory of the US against limited
ballistic missile attack, as soon as
technologically possible. The goal of the
current MD project is to protect the US,
its deployed forces, friends, and allies
from ballistic missile threats by building
the exact architecture and configuration
of multi-layered systems composed of
boost-intercept, mid-flight-intercept, and
point-defense capabilities to intercept
ballistic missiles of all ranges in all
phases of flight."
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Due to the political definition of
which
“non-aggressive” in the Outer Space

“peaceful”, is interpreted as
Treaty, military space assets have been
already deployed and operational in outer
space'* though Article 31 of the Vienna
Convention on Treaties'” stipulates that a
treaty should be interpreted in good faith
in accordance with the ordinary meaning
to be given to the terms of the treaty in
their context and in the light of its object
The
interpretation leaves places for space

and purpose. “non-aggressive”

faring States to use outer space for
military purposes.

1.2. Past Legal Attempts

In the Cold War era, bilateral attempts
had been
elaborated between the space powers.
The US submitted a proposal before the
Political Committee of the UN General
Assembly on 14 January 1957 to suggest
that the US and the former USSR should
agree on the banning of space weapons

on space arms control

and accept a system of control as a pilot
scheme for more ambitious projects at
some future date.'® The USSR responded
negatively that this proposal aimed only
for control  without

space  arms

disarmament.

While no agreement reached, three
UN resolutions were adopted for nuclear
arms control: UN Resolution 1176 (XV)
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for the prevention of disseminating
nuclear weapons, Resolution 1177 (XV)
and 1178 (XV) for the suspension of
nuclear tests. "7 The goals of those
resolutions were undividable from Article
I (1) of the Antarctic Treaty of 1959
that states Antarctica shall be used for
peaceful purposes only, apparently which
influenced on Principle of Peaceful Uses
of Outer Space. Despites all efforts, the
tests of nuclear weapons were conducted
by the space powers in the name of
national security until legal restrictions
were imposed by the ABM Treaty.

The ABM Treaty banned to develop,
test or deploy ABM systems and its
components which are sea-, air-, space-,
and mobile land-based (Article V(1))
with clarification that a ABM system
includes interceptor missiles, launchers,
and radar sensors (Article II). It had
prevented States from extending an arms
race in outer space until the invalidation
by the US withdrawal in 2002.

2. SPACE WEAPONS UNDER
INTERNATIONAL LAW

In the early 1980s, the UN took
action on arms control. The issue of
prevention of an arms race in outer space
was adopted on the CD agenda in 1982"
before the US basic studies for the MD
interceptors started in 1983. And in 1984,
the UN General Assembly®® required the
CD to establish the 4d Hoc Prevention of
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an Arms Race in Outer Space (PAROS)
Committee?' with an almost unanimous
vote, though, no substantial agreement
was reached.

In this chapter, the legality of using
space weapons in outer space would be
examined by the existing international
law in relevance to military uses of outer
space: the Charter of the United Nations
of 1945 (2.1), Partial Test Ban Treaty of
1963 (2.2), Environmental Modification
Convention of 1977 (2.3).

2.1. The Charter of the United Nations of
1945%

In the examination on the usage of
space weapons, the UN Charter, Article 2
(4) and Article 51 are relevant to the MD
project.

In the examination under the UN
Charter, the point is whether the usage of
space weapons in outer space would
destabilize
security which was well considered by
the delegates in the CD? as it codifies
the norms of States conduct and it applies
to space activities. The Charter seeks to
ensure that armed force shall not be used

international peace and

or saved in the common interest of State
Parties.”* Article I (1) clarifies that the
purpose of the Charter is to maintain
international peace and security by
effective collective measures for the
prevention and removal of threats to
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peace, and to bring about by peaceful
means in conformity with the principles
of justice and international law. Since
there are no effective collective measures
to remove space weapons after deploying
them in outer space. The only peaceful
means in conformity with international
law is to prevent States from deploying
space weapons in orbit.

Considering the current international
reaction expressed in the CD, the MD
project threats the non-US allies since the
goal is to protect the US and its allies.
The definition of the threat or use of force
could be led by the Declaration on
Friendly Relations and Co-operation?’
which states that State Parties to an
international dispute, as well as other
parties, shall refrain from any action
which may aggravate the situation so as
to endanger the
peace

maintenance of
international and  security.
Therefore, as long as the usage of space
weapons are only for the benefit of
specific states, it is inevitable to conflict
with other states for the matters of “their”

national security.

The aim of Article 2 (4) is to prevent
States from the threat or use of force
against the territorial integrity or political
independence of any state, or in any other
manner inconsistent with the purposes of
the United Nations. Article 51 clarifies
that nothing in the present Charter shall
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impair the inherent right of individual or
collective self-defense if an armed attack
occurs against a Member of the UN.

In the PAROS Committee of the CD,
questions were raised on the
applicability of the UN Charter and its
Article 2 (4) and Article 51 to outer
space,”® since the UN Charter did not
substantially prevent from an arms race
on Earth. It concluded that as long as no
expression of limiting the scope in the
UN Charter, outer space should be
considered as an environment where the
threat or use of force
prohibited.?’

is legally

As to Article 2 (4) and Article 51,
some statements presented that they
should be examined together as the case
of an armed conflict on Earth: the threat
or use of force in outer space is
prohibited, except in self-defense.”® The
other statements presented that Article 51
is not applicable to the threat or use of
force in outer space.”’ Considering that
the goal of the PAROS Committee given
by the CD and the UN is to prevent States
from deploying space weapons in outer
space, Committee should not admit States
the right of self-defense in outer space
which accelerate space arms race.

In fact, Article 51 does not
necessarily read that every State member
has the right to deploy space weapons in
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the name of national security, considering
that two conditions are required for the
self defense in accordance with the

International Court of Justice (ICJ) report.

It states that “[t]he submission of the
exercise of the right of self-defense to the
conditions of necessity and
proportionality is a rule of customary

» 3% In terms of

international law.
proportionality in self-defense, it is not
feasible to verify the legality of the usage
of space weapons especially since in the
present there is no means to remove
space weapons after launching or to
estimate whole damage caused by space

weapons.

Even then if the US would keep
progressing the MD by using space
weapons under Article 51, the existence
of an attack is required and the usage of
space weapons should be halted when the
necessary measures are taken by the UN
Security Council in order for

international peace and security.

2.2. Partial Test Ban Treaty of 1963

It is clear that any test of missile
interceptors should not wuse nuclear
powers in outer space. The Partial Test
Ban Treaty prohibits States
demonstrating the testing of nuclear

from

explosions in outer space with the scope
to avoid a nuclear arms race in outer
space and to remove the threat to civilian
and military satellites which are sensitive
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to electromagnetic pulse effects of

nuclear explosion in outer space.*?

In accordance with Article I, States
Parties should prohibit, prevent and not
carry out any nuclear weapons test
explosion in the atmosphere, outer space
or under water (1.a) and States should not
cause nuclear radioactive debris “outside
the territorial limits of the State under
whose jurisdiction or control such
explosion is conducted” (1.b). In addition,
Article 1(2) stipulates that States should
refrain causing, encouraging, or in any
way participating in, the carrying out of
any nuclear test of explosion, or any other
nuclear explosion.

Thus, in order for the protection of
other satellites from any nuclear test
explosion, it is not allowed States Parties
to carry out any test of missile

interceptors using nuclear powers.

2.3. Environmental Modification
Convention of 1977

Since the usage of space weapons
would cause space debris after attacking
satellites/missiles in outer  space,
international environmental law must be
applicable to such usage to prevent

modification of the space environment.

In the 1970s, the significance of the
threat was well recognized that military
or any hostile act of new techniques
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modify  the
environment. In 1977, Environmental

could earth/space
Modification Convention entered into
~ force to establish norms to curb the use of
new means of warfare.

Article I (1) stipulates that States
Parties should not engage in military or
any other hostile use of environmental
modification techniques with widespread,
long-lasting or severe effects as the
means of destruction, damage or injury to
any other State Party. In accordance with
Article II, the Convention is applicable to
environmental

outer since

modification is defined as change of

space

dynamics, composition or structure of the
earth, including its biota, lithosphere,
hydrosphere and atmosphere, or of outer
space.

The military or any other hostile use
of the environment would be examined
by three factors: the area, the duration
and the intensity of the phenomenon
modifying the environment. The relative
terms in Article I are “widespread”,
“long-lasting” and “severe” and the
definitions of each terms were studied**:
“widespread” is encompassing an area of
several hundred square
“long-lasted” is covering a period of

kilometers;

months or approximately a season;

“severe” is involving serious or
significant disruption or harm to human

life, including natural and economic
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resources as well as other assets.

In the case of using space weapons to
attack satellites/missiles, it would cause
tremendous number of space debris in the
space environment. As there is no
feasible means to remove space weapons
or space debris after deployment or
caused by attacks, the three factors in
Article I of “widespread”, “long-lasting”
and “severe” would be applicable to the
usage of space weapons.

In the understanding of Article II in
the CD,
Convention aims for the protection of

it is recognized that the

satellites against interference resulting
from disturbance of the environment
through which they travel.>> Therefore,
the military or any other hostile use of
space weapons is not in accordance with
the Environmental Modification

Convention.

3. SPACE WEAPONS UNDER
INTERNATIONAL SPACE LAW

The legality of using space weapons
in outer space should be well considered
in international space law due to the
invalidation of the ABM Treaty. In this
section, it would be examined by Article
IV of the Quter Space Treaty (3.1) to lead
the proposal to hold international
consultation in accordance with Article
IX based on Principle of Common

Interests and Principle of International
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Cooperation (3.2).

3.1. Article IV of the Outer Space Treaty

Article IV of the Outer Space Treaty
is relevant to space weaponization,
consisting of two sections with different
scopes and objects to prohibit. The first is
partial
demilitarization of outer space including
all celestial bodies; the second is for

an agreement for the

complete demilitarization of all celestial
bodies.*®

Article IV (1) stipulates that States
should not place in orbit around the Earth
any objects carrying nuclear weapons or
any other kinds of weapons of mass
destruction, install such weapons on
celestial bodies, or station such weapons
in outer space in any other manner. The
scope is “in orbit around the Earth and in
outer space” and “on celestial bodies”
and the objects are “nuclear weapons” or
“any other kinds of weapons of mass
destruction.”

Article IV (2) stipulates that the
Moon and other celestial bodies should

be used exclusively for peaceful purposes.

The scope is “the Moon and other
celestial bodies” and the objects are
“military bases, installations and
fortifications, the testing of any type of
weapons and the conduct of military
manoeuvres.”
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In the case of the MD project, space
weapons would be deployed in orbit
around the Earth. It seems to infringe on
Article IV (1), however, they are neither
nuclear weapons nor kinds of weapons of
mass destruction but are interceptors and
HELs.
weapons for attacking satellites/missiles,

If interceptors carry nuclear

their usage apparently infringes on
Article IV (1). As to Article IV (2), due to
its limited scope on the Moon and other
celestial bodies, it
applicable to the usage of space weapons
for the MD project. By the same reason,
Article III of the Moon Agreement is not
applicable.

‘would not be

Thus, the usage of space weapons for
the MD project is not infringing on
Article IV, however, it does not prove the
legality of using space weapons in outer
space.

3.2. Space Weapons and International
Consultation

Due to the partial prevention of
Article IV from space weaponization, the
legality of space activities for military
purposes should be
Principle of Common Interests and

examined by
Principle of International C(;—operation.3 ’

Principle of Common Interest is
reflected in Article I (1) of the Outer
Space Treaty with the stipulation that the
exploration and use of outer space,
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including the Moon and other celestial
bodies, should be carried out for the
benefit and in the interests of all countries,
irrespective of their degree of economic
or scientific development, and shall be
the province of all mankind.

The concept of common interest was
firstly included in the preface of the
UNGA resolutions of 1958,% 1962,%
and in the Outer Space Declaration of
1963.* The preface of the Declaration
recognizes the common interest of all
mankind could be found in the progress
of the exploration and use of outer space
“for peaceful purposes.” Furthermore, the
preface of Space Benefit Declaration®'
ensures the goal of mutual benefit and the
interest of all parties would be reached by
strengthening international cooperation.

If the usage of space weapons for the
MD project is in accordance with Article
I (1) of the Outer Space Treaty, the usage
of space weapons should be carried out
for the benefit and in the interests of all
countries, and be the province of all
mankind  for purposes.
Otherwise its legality would not be
consistent with Principle of Common
Interests; in fact, the existing MD project
is only for the benefit of the US and its
allies.

peaceful

As to Principle of International
Cooperation, it is a customary
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international law whose concept bases on
the UN Charter and the Declaration on
Friendly Relationship and Co-operation
of 1970*2, The latter states that States
have the duty to co-operate with one
another, irrespective of the differences in
their political, economic and social
systems, in the various spheres of
international relations, in order to
maintain international peace and security
in accordance with the UN Charter. The
Principle is included in Article I (3), IX
and X of the Outer Space Treaty.

Article I (3) stipulates that States
should facilitate and encourage
international cooperation in the freedom
of scientific investigation in outer space.
The usage of space weapons in outer
space would interfere with scientific
space activities of other States as long as
it is not used for international peace and
security.

The MD project has high risk to
threat international peace and security by
weaponizing outer space since no
technical measures are available to
remove space weapons after deploying
them in orbit. Therefore, in accordance
with Article IX, States relevant to the MD
project who believe that deploying space
weapons in orbit would cause potentially
harmful interference with activities of
other States Parties in the peaceful
exploration and use of outer space, may
undertake

appropriate  international
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consultations before the completion of
the MD project, deploying and using
space weapons. Such an approach is in
the same direction of the UN resolution
37/84 of 1982* which reconfirmed the
necessity of appropriate measures for the
prevention of an arms race in outer space.

The author believes that States
relevant to the MD project should hold an
appropriate international consultation
with consideration of Article IX of the
Outer Space Treaty and the UN
resolution 37/84 on the legality of using
space weapouns in outer space.

CONCLUSION

Due to the invalidation of the ABM
Treaty, it is necessary to examine if the
usage of space weapons would be in
law

accordance with international

including international space treaties.

As there are no effective collective
measures to remove space weapons after
deploying them in outer space, the only
peaceful means in conformity with
Article I (1) of the UN Charter is to
prevent States from deploying space
weapons in orbit. The reason is that, as
long as the usage of space weapons are
only for the benefit of specific states, it is
inevitable to conflict with other states for
their
destabilization of international peace and

national security and such

security is not in accordance with the
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goal of the UN Charter.

As to the applicability of Article 51,
the right of self-defense is not applicable
to the threat of use of force in outer space
considering that the goal of PAROS
Committee is to prevent States from
deploying space weapons, given by the
CD and the UN.

Under Partial Test Ban Treaty of 1963,
in order for the protection of other
satellites from any nuclear test explosion,
it is not allowed States Parties to carry
out any test of missile interceptors using
nuclear powers.

As to the space environment, in the
case of using space weapons to attack
satellites/missiles, the
Modification Convention of 1977
applicable to avoid causing tremendous

Environmental
is

number of space debris in the space
Without
technology to remove space weapons or

environment. any feasible
space debris after deployment or caused
by attacks, the three factors in Article I of
“widespread”, “long-lasting” and
“severe” would be applicable to the usage
of space weapons. Therefore, the m111tary
or any other hostile use of space weapons
i with  the
Environmental Modification Convention.

is not in accordance

In the Outer Space Treaty, Article IV
is relevant to space weaponization. The
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usage of space weapons for the MD
project seems to infringe on Article IV
(1), however, they are neither nuclear
weapons nor kinds of weapons of mass

destruction but are interceptors and HELs.

If interceptors carry nuclear weapons for
attacking satellites/missiles, their usage
apparently infringes on Article IV (1). As
to Article IV (2), due to its limited scope
on the Moon and other celestial bodies, it
would not be applicable to the usage of
space weapons for the MD project. By
the same reason, Article III of the Moon
Agreement is not applicable.

The MD project has high risk to
threat international peace and security by
weaponizing outer space. Therefore, in
accordance with Article IX, States
relevant to the MD project who believe
that deploying space weapons in orbit
would potentially  harmful
interference with activities of other States

cause

Parties in the peaceful exploration and
use of outer space, may undertake
appropriate international consultations
before the completion of the MD project,
deploying and using space weapons.
Such an approach is in the same direction
of the UN resolution 37/84 of 1982*
which reconfirmed the necessity of
appropriate measures for the prevention
of an arms race in outer space.
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