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Abstract 

The use of satellites for international and 
domestic telecommunications is the 
major avenue through which the 
'common benefit' concept of Art. I of 
the Outer Space Treaty and its 
reaffirmation in UN A/RES/51/122 of 4 
February 1997 is complied with. 
However, that benefit could be 
increased, and expanded beyond the 
realm of access to telecommunications 
services to provide a more directly 
financial element that can be distributed 
and/or used. This paper explores some 
possibilities and makes suggestions as to 
a 'resource allocation fee' or allowing 
the auction of orbital positions and 
appropriate spectrum band-width. 
Spectrum auctions have been used 
domestically by a number of states and 
experience shows such a system works. 
As the radio spectrum and the 
geostationary orbit in particular are 
recognised in law as scarce resources, 
their use should produce tangible 
financial benefit for all through 
appropriate mechanisms operated by the 
ITU. 
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1. Introduction 

Article I, para. 1, of the Outer Space 
Treaty of 1967,1 calls for the exploration 
and use of outer space to be 'carried out 
for the benefit and in the interests of all 
countries irrespective of their degree of 
economic or scientific development'. 
Over the subsequent thirty years 
questionings arose as to whether that 
duty was being properly complied with. 
In 1997 the UN General Assembly 
sought to stiffen the resolve of the space-
competent nations.2 Whether further 
similar statements will be required is 
moot. 3 It is a matter of ethics rather than 
law. 4 

One of the undoubted benefits of 
space, but undervalued by those who 
would seek even more 'benefit' from 
space, is the radical transformation of 
international telecommunications that 
space has produced.5 Most countries use 
satellites as integral elements in their 
international communications, and many 
also use it for domestic purposes for all 
forms of telecommunications, including 
broadcasting, tele-medicine and the like. 
The question considered in this paper is 
whether that benefit can be further 
fostered, in the interest of developing 
countries through existing or new 
mechanisms within the International 
Telecommunication Union (ITU). 6 My 
suggestion is that it can. The operators 
of the new privatised space 
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telecommunications systems should be 
required to pay for the use of the 'limited 
natural resources' 7 from which they 
make their profits, and the income from 
such payments should be used for the 
general benefit. It is possible Oust) to 
argue that Tonga's registration of 
various GSO positions was a way 
through which less-developed countries 
could secure some benefit from space, 8 

A more generally beneficial system is 
desirable. 

2. 'The A r e a ' M o d e l 

ITU duties as to radio now have had a 
significant bias added to them, requiring 
particular attention to be given to the 
needs and interests of the developing 
countries. 9 Without making 'space' part 
of the 'common heritage of mankind' 
these additions have moved things on. 
The obvious example of the 'common 
heritage' concept in action is Part XI of 
the 1982 UN Law of the Sea 
Convention, as amended by the 1994 
Protocol. 1 0 Others have already 
suggested that Part XI could be looked 
to as a model for application in space, 1 1 

and, of course, 'common heritage' has 
been included in the Moon Agreement of 
1979. 1 2 The International Sea-Bed 
Authority has been set up, and is now 
active. 1 3 'The Area' can certainly be 
presented as an analogue to space. But 
we are a long way from a managerial 
Space Authority. 1 4 However, in relation 
to space telecommunications ~ one 
particular use of space — it might be that 
the ITU could serve as such an Authority 
for limited purposes. Were the ITU to 
be given jurisdiction to regulate (as 
opposed to register) the use of orbits and 
radio frequencies in the general world 
public interest, coupled with either a 
version of a fee or an auction option as 

suggested below, ^ considerable step 
would be taken towards augmenting the 
'common benefit' of space for all 
nations.^ 

3. The Fee option 

Over the years I have wondered whether 
space systems should not be charged a 
fee. 1 5 There is a harbinger of such a 
notion within recent ITU discussions. 

Most ITU expenses are paid for 
by allocation from the ITU Budget 
which is made up of contributions from 
member States in accordance with their 
selection of a class of units of 
contribution, and by Sector Members. 1 6 

However, there is now another payment 
system within ITU procedures, the 
'filing fee' introduced to cope with the 
problems encountered in the 1990s 
through the so-called 'phantom 
satellites'. Some States (largely acting 
for telecommunications entrepreneurs) 
having regard to the protection which 
priority of entry in the International 
Master Frequency Register affords an 
assignment had taken to notifying 
assignments in respect of satellite 
systems which were not fully thought 
out or contracted for. Means adopted 
included the requirement of firm 'build' 
and 'launch' contracts, and due diligence 
on the pat of notifying States. This 
helped, but even so it was found 
desirable to introduce the recovery of the 
cost of processing notifications. This 
continues. 1 7 

The rationale of 'cost recovery' 
is that those who cause cost pay for it. 
That is how the system is strictly 
applied. In the initial discussions there 
were suggestions that the purpose of a 
fee should be deterrent as well as 
fiscal. 1 8 The entrepreneurs behind each 
satellite system should be deterred from 
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filing proposals unlikely ever to 
eventuate in an operational system by 
requiring the payment of a substantial 
fee along with each notification to the 
ITU. What was then spoken of was a 
'filing fee', not pure 'cost recovery'. 
Various forms of such a filing fee can be 
conceived. 1 9 The fee might be a'good 
faith' deposit, returnable to the system 
operator once the system was 
operational. Interest on the deposit 
would help offset the costs of processing 
the notification. Again, if a working 
system were found not to conform to its 
notified data, the filing fee should be 
forfeit. All these suggestions had a 
deterrent element. The pure alternative 
(which is what was adopted) is that the 
fee be simply a 'processing fee' 
accurately reflecting the cost of putting 
the notification through the ITU 
procedures, and thereby helping ITU 
finances through making those who 
produce the work pay for its execution. 
There was also the possibility of some 
mixture of the two extreme 'filing fee' 
approaches could be taken - a proportion 
of the fee returnable in due course. 
Were the system not brought into service 
within a specified period, or its 
characteristics found not to conform to 
the filing, the deposit would be forfeit to 
the ITU. 

What might be a suitable figure 
for such a hybrid fee was, of course, a 
question. A UK/Luxemburg paper of 
the time spoke in terms of returnable 
deposit of 2% of the cost of each satellite 
in the system multiplied by a charge for 
the amount of spectrum space sought, 
computed in units of 1000 MHz. 2 0 The 
deposit would be returned when the 
satellite system was up and running but 
were such a fee not returnable, it was 
suggested that it should be related 
clearly to the processing cost. The 

UK/Luxemburg paper further suggested 
that the first 1000 MHz of spectrum 
sought be exempted from such a fee in 
the case of purely national services 
systems to be set up for less-developed 
countries 

As indicated above, the ITU 
settled for a strict recovery of the cost of 
processing a notified assignment for a 
new space system. This was weak. 
Rather we should press for what I have 
elsewhere called a 'resource allocation 
fee . ' 2 1 Since I first suggested this the 
privatisations of INTELSAT, 
INMARSAT and EUTELSAT have 
gone ahead. Indeed INTELSAT is now 
owned by venture capitalist funds. 2 2 The 
interest of the managers of venture 
capital funds is the maximisation of 
profit for their share-holders; the actual 
business conducted can only be a 
secondary interest. The ITU 
Constitution notes that the radio 
spectrum and orbital positions are 
'limited natural resources'. 2 3 Why 
should a charge not be exigible 2 4 for 
their use for business and profit 
purposes? The idea is not new, 2 5 and it 
has been acted on within municipal 
jurisdiction of particular states. A 
number of countries generate income for 
their budgets through the sale or lease of 
terrestrial spectrum space. In them those 
who gain commercially by the use of a 
general natural resource appear to be 
willing to pay for it . 2 6 How a state goes 
about deciding who gets what spectrum 
varies from state to state. We will come 
to 'auctions' in the next section. It may 
be noted, however, that the FCC has 
used a lottery system to allocate some 
domestic television and many radio 
licences. 

Why should this 'benefit' be 
sporadic and patchy, depending on the 
willingness of particular states to 
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implement such a system and be 
confined to the states which are willing 
to 'claim' portions of the radio spectrum 
and then put the resulting income into 
their own coffers? In the case of space 
systems the resources being so used are 
general resources attributable to the 
world as a whole. The precedent of the 
benefit obtained from the exploitation of 
the resources of the Area under Part XI 
the 1982 Convention on the Law of the 
Sea is fully relevant. 

Other questions would arise were 
this to be taken further. What would be 
the basis of assessment? The calculation 
based on the number of satellites in a 
system, their individual cost, the extent 
of the spectrum band used, and a flat rate 
per 1000 MHz. with some exemption for 
systems serving less developed countries 
is attractive. 2 7 Should such a 'utilisation 
fee' be 'one-ofF, or a yearly figure 
scaled to the coming into operation of a 
system, or a fixed continuing annual 
payment as indicated above? 2 8 I see no 
reason why there should not be an 
annual 'fee'. A 'scaled' fee would easily 
be suitably incorporated into the running 
costs of a commercial enterprise. 2 9 Who 
should administer it? - The ITU is the 
obvious candidate. 

4. The Auction Option 

The allocation of resources by 
governments is always contentious, 
particularly when the resource is scarce 
and there are more seeking the resource 
than can be accommodated. This is 
aggravated when no-one has a clear idea 
of an objective value. In these 
circumstances resort to an auction 
mechanism can be a solution, providing 
a relatively transparent, objective, cheap 
and efficient method of decision­
making, and passing any 'risk' to 

bidders who make their own judgements 
as to the balance of 'cost' and possible 
'return'. The theory is that decisions are 
market-driven, and therefore more 
responsive to judgment of those working 
in the area. 3 0 Thus in the UK we have 
had various rounds of auctions for the 
exploration and exploitation of various 
defined 'blocks' in the UK Continental 
Shelf. 

In recent years various countries 
have begun auctioning licences to use 
various parts of the radio spectrum. 3 1 

New Zealand was the first country 
actually to do so. Its 
Radiocommunications Act of 1989 
introduced property rights in radio 
spectrum and market driven allocation 
mechanisms for their distribution. 3 2 The 
US Federal Communications 
Commission has also made extensive 
use of the auction device. 3 3 In the main 
auctions have been for the allocation of 
broadcasting licences, 3 4 although the 
UK, Germany and other EU states have 
used auctions in the allocation of 
licences for 3G mobile phone spectrum. 
The sums involved are not negligible. 
As a result of the UK 3 G auction the 
Treasury received GBP 22.5 billion, 3 5 a 
sum much criticised in the press, and 
which may have had a (temporary) 
crippling effect on the successful 
bidders. 

At present no state has auctioned 
satellite telecommunications licences, 3 6 

but why should they not? There is now 
an extensive literature discussing various 
methods of performing auctions for the 
allocation of resources. Not all are in 
favour of such systems, and difficulties 
and problems can be identified. 3 7 There 
is, for example the question of whether 
the general public interest is properly 
met by allocation by auction unless the 
process is to some extent rigged, or 
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interfered with in order to protect some 
basic interests. Possibilities for 
conducting such auctions include 
straight 'bids' with open bidding, closed 
bidding, 'Dutch' auctions, auctions with 
several rounds and so on. We need not 
go into such. 3 9 Suffice it to say that in 
order to maximise the consequent 
revenue without bankrupting the winner, 
the design of each auction will depend 
on the nature of the resource concerned, 
the variety, nature and number of the 
interests involved. 4 0 

The question is, therefore, 
whether such a system could work for 
space satellite systems. It is suggested 
that it could. 4 1 And it would not 
contravene the Space Treaties. 4 2 

5. Conclusion: general questions. 

All states benefit from satellite 
telecommunications. My basic question 
is: should not the profit which clearly 
can be derived commercially for those 
who provide satellite 
telecommunications for profit be shared 
by the world at large, thus increasing 
compliance with the principle that the 
use of outer space shall be for the benefit 
of al l . 4 3 States have been profiting from 
entrepreneurs' willingness to pay a fee, 
or bid for the rights to use spectrum 
space in a national context. Why should 
this willingness not be exploited for the 
benefit of all by extending it to space 
systems? But if we do it should not 
benefit the coffers of only some states. 
Could we do otherwise? 

Such 'benefit' could be increased 
by the payment of a fee for the use of the 
limited natural resources of orbit and 
spectrum which commercial enterprises 
use. Such a fee could be either a one-off 
payment, exigible when formal 
notification of a proposed system is 

made to the ITU, or, preferably, through 
an annual payment. In either case the 
fee should be based on the number of 
satellites in the particular system, 
together with the volume or amount of 
radio spectrum the system uses. 

The forgoing assumes agreement 
as to the 'fee' to be paid and its 
component elements. An alternative 
would be to base the 'fee' on bids 
through an auction process. 

Of course this raises various 
questions, and doubtless opposition from 
those who would see it as an unlawful 
tax on enterprise. 4 4 Certainly the second 
paragraph of Art. I of the Outer Space 
Treaty speaks of the use of space being 
'free'? But does the term 'free' mean 
simply 'available to all', or does it 
preclude a financial aspect over and 
above the cost of getting there? I would 
suggest a 'fee' is not excluded by the 
word 'free'. 

Who should administer any such 
system? The obvious answer is the ITU. 
It is already maintaining the sort of 
register and procedures which would be 
needed to operate any system of 'fee', 
'recurrent fee', or 'auction' such as 
envisaged above. 

Last, what should be done with 
the income generated from a fee system 
or an auction process? Of course those 
subject to the fee could argue that, in 
appropriate cases it should be returned as 
subsidy for maintaining uneconomic 
services, but that would merely invite 
abuse. 4 5 It would also be a problem in 
relation to many telecommunication uses 
such as direct broadcast for educational 
purposes (as in India), tele-medicine, 
disasters, 4 6 or even television relay 
systems which may be irregular in their 
use . 4 7 Such problems could be worked 
out. There is sufficient commercial and 
entrepreneurial use of space systems to 

This article from International Institute of Space Law is published by Eleven international publishing and made available to anonieme bezoeker



provide a reasonable income stream 
from a resource utilisation fee. My own 
preference would be to make the sums 
available to the UN system, perhaps 
fostering development (perhaps in the 
work of ITU-D), or in the refugee 
programmes, or such as World Health. 4 8 

But such a discussion takes us into very 
different waters which I would prefer to 
tackle elsewhere. 
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