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Abstract
There is much potential for European Union law to apply through its Member States’ national
laws to space contracts and space activities. This is particularly valuable for potential space
consumers within Member States that do not have any specific domestic space law binding
within the States. This paper will examine the impact of Council Directive 84/450/EEC of the
10" September 1984 as amended to include comparative advertising by Directive 97/55/EC of
the 6" October 1997 on the private commercial space tourism market in the European
Community. The purpose of the directive, as amended, is to provide a minimum level of
protection to consumers from any advertising which in any way, including its presentation,
deceives or is likely to deceive the persons to whom it is addressed or whom it reaches and
which, by reason of its deceptive nature, is likely to affect their economic behaviour or which, for
those reasons, injures or is likely to injure a competitor and to lay down the conditions where

comparative advertising is permitted.
INTRODUCTION

Although, international law is stated in the
Outer Space Treaty to apply to outer space
and national law will apply to space objects
and any personnel aboard that are on a state’s
national registry (and therefore subject to their
jurisdiction in accordance with Art. VIII of
that Treaty), there is also great potential for
the application of European Union law to
apply, through its Member States’ national
laws, to space contracts and space activities.
This is particularly valuable for potential
space consumers within Member States that
do not have any specific domestic space law
binding within them (for example, Ireland). In
this regard, Community measures in relation
to consumer protection’ that have the potential
to apply to the space tourism market are of
particular interest as these measures were not
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drafted in the light of the needs of the
emergent private commercial space industry.
Such measures also provide a contrasting
approach to existing specific national space
law dealing with the industry such as the
Commercial Space Launch Amendments Act
2004, The European Union, as one of the
world’s great economic blocks with a
population of 459.5m? is an ideal target
market for the services sector, includin§
private commercial space tourism services.
Critical to that sector is the role of advertising
which is defined here as ‘the process of
persuasion, using the paid media in which
purchasers of goods, services and ideas are
sought.” It enables the market to expand by
allowing producers and service-providers
access to consumers and by increasing
consumer awareness of particular goods and
services, both of which are of much
importance for the space tourism industry at
its current phase of development. This paper
will examine the impact of EU advertising law
on the content of advertising for the space
tourism industry. It will also assess the
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alternate approach to existing specific national
space law dealing with the industry, such as
the Commercial Space Launch Amendments
Act 2004, in illustrating the protection given
to pre-contractual space consumers’/space
flight participants’ knowledge.

THE FREEDOM TO PROVIDE SPACE SERVICES

Art. 49 (ex. Art.59) of the Treaty establishing
the European Community provides for a
prohibition on restrictions on the freedom to
provide services in respect of nationals of
Member States who are established in a State
of the Community other than that of the
person for whom the services are intended.’
Measures may be extended to apply to
nationals of third countries who provide
services and who are established in the
Community. Both Art.49 and Art.50 have
direct effect.® It is clear from the parameters
provided in Art.50 (ex. Art.60) regarding
‘services’ that both advertising’ and private
space services fall within its scope as activities
of a commercial character provided for
remuneration within the meaning of Art.50 (ex
Art.60)° (provided the remuneration does not
come from the public purse of a Member
State)’. The recreational element to space
tourism does not affect the construction of the
activity as economic;'® nor does the
remuneration have to come from the recipient
of the service.!! However, Art.51 (ex Art.61),
excludes transport services from the chapter as
it is dealt with in Title V (ex [V).

Under Art.71 of Title V (ex Art.75) the
Community is empowered to lay down
common rules applicable to international
transport to or from the territory of a Member
State or passing across the territory of one or
more Member States, the conditions under
which non-resident carriers may operate
transport within a Member State, measures to
improve safety and any other appropriate
provisions. It is possible therefore that either
the services or the transport provisions may be

relied on in respect of space tourism/
hospitality, with the choice depending on its
interpretation either as a service or as a form
of transport. Given the current state of
development of space tourism and the ruling
in Cowan, where a tourist was found to be the
recipient of a service,'® it is submitted to be
viewed more as the former than the latter.
However, there has been no determination by
the ECJ on the matter.

ADVERTISING AND THE E.U.

While advertising is highly subjective, it is
important that consumers receive correct,
accurate and objective information regarding
goods and services. This is vital where a new
service enters into the market, especially one
that is attendant with high risk. It will be
essential for the private space tourism sector
when the industry develops and the market
expands. Advertising has a direct effect on the
establishment and the functioning of the
common market by causing, inter alia,
distortions in competition. The increase of
cross-frontier advertising also increases the
desirability of harmonisation as discre?ancies
may disrupt intra-Community trade.”> The
second programme of the EEC for a consumer
protection and information strategy provided
for appropriate action to be taken in the field
of misleading advertising.'* Council Directive
84/450/EEC of 10 September 1984 relating to
the approximation of the laws, regulations and
administrative provisions of the Member
States concerning misleading advertising'’
was subsequently passed.

Directive 84/450 notes that advertising
“affects the economic welfare of consumers”
whether it induces a contract or not. The
purpose of the Directive is “to protect
consumers, persons carrying on a trade or
business or practising a craft or profession and
the interests of the public in general against
misleading advertising and the unfair
consequences thereof” (Art.1).!® Recipients of
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space services, such as space tourists, would
constitute such consumers and would
therefore have their economic welfare
expressly protected in a way that does not
occur within national space laws, such as the
Commercial Space Launch Amendments Act
2004(CSLAA). While the latter Act
safeguards the physical safety of space flight
participants, their economic welfare is only
indirectly protected insofar as the Act
provides for extensive pre-disclosure of space
flight risks prior to the receipt of any
compensation. Furthermore, the requirement
for a waiver, applicable, wunder the
Commercial Space Launch Act 1984," to
space flight participants arguably protects the
economic welfare of the emerging private
commercial space flight industry more than
that of individual consumers.

APPLICATION OF DIRECTIVE 84/450 TO SPACE
SERVICES

Directive 84/450 applies to advertising of
space service providers operating within the
Community. It establishes conditions for
determining whether an advertisement is
misleading. In doing so, it ensures a minimal
level of protection for the consumer’s right to
information, even if that information is not
impartial, at the inducement stage, rather than
prior to the exchange of consideration. This
requirement for the provision of information is
also safeguarded by the CSLAA but not at the
inducement stage. Art.2 defines advertising as
“the making of a representation in any form in
connection with a trade, business, craft or
profession in order to promote the supply of
goods or services, including immovable
property, rights and obligations”. All three
constituents must be present for the
announcement to constitute an
advertisement.'® Misleading advertising is
defined as “any advertising which in any way,
including its presentation, deceives or is likely
to deceive the persons to whom it is addressed
or whom it reaches and which, by reason of its

deceptive nature, is likely to affect their
economic behaviour or which, for those
reasons, injures or is likely to injure a
competitor.” It is clear that the advertising of
private commercial space services within the
Community will fall within the scope of the
directive.

In determining whether advertising is
misleading, the directive requires that account
be taken of all its features noting in particular
any information concerning:

“(a) the characteristics of goods or
services, such as their availability, nature,
execution, composition, method and date
of manufacture or provision, fitness for
purpose, uses, quantity, specification,
geographical or commercial origin or the
results to be expected from their use, or
the results and material features of tests or
checks carried out on the goods or
services;

(b) the price or the manner in which the
price is calculated, and the conditions on
which the goods are supplied or the
services provided;

(c) the nature, attributes and rights of the
advertiser, such as his identity and assets,

his qualifications and ownership of
industrial, commercial or intellectual
property rights or his awards and

distinctions”. (Art.4)

Condition (a), with its requirement to take
account the results and material features of
tests and checks on the service in assessing
whether an advertisement is misleading, is of
particular benefit in protecting the interests of
space consumers by restricting misleading
claims regarding the safety of the space
activity in question. Where a space service
provider has included certain claims regarding
the tests conducted on their space vehicle and
its general safety features etc., they may be
required by the courts of Member States to
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provide factual evidence to support the
accuracy of those claims.

IMPLEMENTATION OF THE DIRECTIVE

The Directive leaves a degree of flexibility to
Member States in the level of protection
afforded to the consumer, which may be
above that set out by the measure itself.
However, as the ECJ noted, it “should be
remembered, however, that that power must
be exercised in a way that is consistent with
the fundamental principle of the free
movement of goods, as expressed in the
prohibition contained in Art28 EC on
quantitative restrictions on imports and any
measures having equivalent effect between
Member States.”"

The definition of misleading advertising is not
uniform throughout the Community. In
England, advertising is misleading ‘if it
conveys a false impression to an average
reasonable viewer of the advertisement...
there must be a reasonable probability of
confusion being caused by the advertisement,
and not just an abstract risk’.2® Furthermore,
“both literal and implied meanings must be
considered; all persons likely to see the
advertisement must be taken into
consideration, including persons of low
intelligence or limited means.””! In Belgium
omissions of essential characteristics will also
amount to misleading advertising.”” In France,

pictoral representations may amount to
misleading statements.”® In Greece, false
statements that misled can result in

imprisonment for up to six months, a fine or
both.>* In Ireland, persons are forbidden from
publishing advertisements which are likely to
mislead and cause loss, damage or injury to
members of the public to a material degree.”’
However, Spanish law only prohibits
advertising that causes an error resulting in
economic action or omission or that may or
does damage a competitor. Ohly points out
two additional questions, first whether the
deception is to be determined as a purely

factual matter or as a normative one’® and

second, the actual number of consumers who
need to be deceived for the advertisement to
be construed as misleading, both of which
have received varied responses before the
national courts and the ECJ.* Advertisers of
space services should refer in each case to
national law to ensure full compliance with
any additional requirements.

COMPARATIVE ADVERTISING

Directive 97/55/EC of 6 October 1997, as
amended by Directive 84/450/EEC® to
include comparative advertising,” was borne
out of a need to create a uniform provisions
governing the form and content of
comparative advertising in the interest of the
internal market and the consumer’s right to
information. The Directive also protects the
economic welfare of space consumers in
assisting them in choosing amongst
competitors. This protection is, of course, only
advantageous where there are multiply space
service providers operating within the market.
Art2 inserts a new Art2a into Directive
84/450 which provides a definition of
comparative advertising, viz, “any advertising
which explicitly or by implication identifies a
competitor or goods or services offered by a
competitor.”®® Thus where space service
providers resort to comparative advertising, as
a weapon against their competitor the
provisions of the directive, as incorporated
into national law, will be engaged. Art.3a of
the amended Directive provides exhaustively®'
the cumulative conditions®®> under which a
comparative advertisement is permitted:

(a) it is not misleading according to Arts 2
(2),3and 7 (1);

(b) it compares goods or services meeting
the same needs or intended for the same

purpose;
(c) it objectively compares one or more
material, relevant, verifiable and
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representative features of those goods and
services, which may include price;
(d) it does not create confusion in the
market place between the advertiser and a
competitor or between the advertiser's
trade marks, trade names, other
distinguishing marks, goods or services
and those of a competitor;
(e) it does not discredit or denigrate the
trade marks, trade names, other
distinguishing marks, goods, services,
activities, or circumstances of a
competitor;
(f) for products with designation of origin,
it relates in each case to products with the
same designation;
(g) it does not take unfair advantage of the
reputation of a trade mark, trade name or
other distinguishing marks of a competitor
or of the designation of origin of
competing products;
(h) it does not present goods or services as
imitations or replicas of goods or services
bearing a protected trade mark or trade
name.”
The conditions above have a number of
consequences. Condition (b) only requires that
the service meet the same need, rather than
being identical, so space hospitality
advertising comparing different space vehicles
will meet the condition because of their
reasonable interchangeability. According to
the ECJ’s case law, it may be legitimate to use
a competitor’s registered trade mark where
necessary to inform the public of the intended
purpose of the service offered.”®> Under the
Directive, the use of another’s trade mark in
comparative advertising will not infringe the
Trade Marks Directive®® as long as it is not
unfair, does not denigrate the competitor’s
services, nor cause confusion.® Denigration,
in this context, varies between claiming a
competitor’s service inferior® to depictions as
‘generally unsatisfactory’.>’ Ohly suggests
that a better approach to condition (e) is ‘to
apply it in situations in which an otherwise
acceptable comparison is expressed in a

manner that is denigrating, though not so
exaggerated as to make the advertisement
lacking in objectivity or misleading’*® In
addition, as Kelly observes, the condition at
(c) “ensures that the test is essentially an
objective one. A statement will only be
verifiable if the advertiser can provide the
respective information upon request.”® The
ECJ has held that these conditions must be
interpreted in the sense most favourable to
such advertisements.*® Any such advertising
must “indicate in a clear and unequivocal way
the date on which the offer ends or, where
appropriate, that the special offer is subject to
the availability of the goods and services, and,
where the special offer has not yet begun, the
date of the start of the period during which the
special price or other specific conditions shall
apply.” Price comparisons have been found
not to constitute misleading advertising as
they are ‘extremely useful to enable the
consumer to make his choice in the full
knowledge of the facts’*! nor can they per se
entail the discrediting or denigration of a
competitor's trade mark.*? The comparator has
economic freedom in selecting which prices to
compare.” A “failure to mention a better
known brand name in a comparative
advertisement would be contrary to the
Directive if the omission significantly
[affected] a consumer's choice.” However,
selecting the most favourable comparisons to
be drawn is not contrary to the Directive as
consumers reasonably expect this. Puffery is
permitted.* In assessing if an advertisement
violates the terms of the directive, the court
will take account of its overall presentation
and the target consumer group. In the case of a
specific group of consumers with specialist
knowledge, the probability of violating the
directive is lower. For space tourism
providers, this means that the expansion of the
target consumer group beyond the limited
numbers of the pioneer stage of development
will affect the nature of their comparative
advertising insofar as a determination may be
made as to whether it infringes the directive or
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not. It may also be possible for space service
competitors to raise other challenges against
comparative  advertisements based in
copyright law or in tort, for example,
malicious falsehood* or passing off.*®

The amended Directive does not preclude
voluntary controls on misleading or
comparative advertising through the use of
self-regulatory codes (Art.5) nor does it
prevent Member States from taking measures
that provides more extensive measures of
protection for consumers in the case of
misleading advertising (Art.7). However,
while the Directive sets out only a minimum
standard, “stricter national provisions on
protection against misleading advertising
cannot be applied to comparative advertising
as regards the form and content of the
comparison.”’  Therefore, any national
measure regulating the form and content of
comparative advertising will be assessed in
light of the Directive and not Art.28.** Many
Member States have such additional self-
regulation in advertising. Member States may
maintain bans on comparative advertising in
the case of certain vulnerable categories of
consumers or for the advertising of
professional groups, although no current
limitations exist for space consumers.

ACTIONS AGAINST MISLEADING AND
COMPARATIVE ADVERTISERS

Member States must ensure that adequate and
effective means exist for the control of

misleading  advertising or unpermitted
comparative advertising, including legal
provisions “under which persons or

organizations regarded under national law as
having a legitimate interest in prohibiting
misleading advertising” may take legal action
or bring the matter before a competent
administrative  authority.  The  Court
/administrative body is empowered under the
directive to order the cessation of, or to
institute appropriate legal proceedings for an

order for the cessation of, misleading
advertising, or to order the prohibition of, or
to institute appropriate legal proceedings for
an order for the prohibition of the publication
of an advertisement where this had not yet
occurred but is imminent without proof of
actual loss or damage or of intention or
negligence on the part of the advertiser.
Actions for an injunction may also be brought
by qualified entities, such as consumer
organisations, as provided for by Directive
98/27/EEC.* The measures taken may also
amount to unfair commercial practices under
Directive  2002/65/EC ~ which  includes
misleading and comparative advertising as
such.

OTHER DIRECTIVES®!

The directive on the coordination of certain
provisions laid down by law, regulation, or
administrative action in Member States
concerning the pursuit of television
broadcasting activities> as amended is also of
interest for space tourism operators.
Television advertising is defined as ‘any form
of announcement broadcast whether in return
for payment or for similar consideration or
broadcast for self-promotional purposes by a
public or private undertaking in connection
with a trade, business, craft or profession in
order to promote the supply of goods’ and
therefore will encompass the advertisement of
space services. It must be ‘readily
recognizable’ as such and kept separate from
other parts of the programme service. Art.10
prohibits both surreptitious and subliminal
advertising.”> Art. 12 provides that television
advertising must not prejudice respect for
human dignity, include any discrimination on
the grounds of race, sex or nationality, be
offensive to religious or political beliefs or
encourage behaviour prejudicial to health or to
safety or the protection of the environment. It
must no cause physical detriment to minors.
(Art.16). The Directive does not prohibit a
Member State from taking general measures
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in the interest of consumer protection from
misleading advertising as long as the
retransmission of advertisements from another
Member State is not prohibited and no
secondary  control applies to  such
advertisements.>*

The Distance Contracts directive™ also has a
bearing on advertising where done through the
telephone and facsimile machines. Art. 10(1)
prohibits the use of automatic calling systems
without human intervention without the prior
consent of the consumer. Where space service
providers resort to direct mail advertising that
leads to a contract, this will also be regulated
by the Distance Contracts directive.
Consumers under such contracts are given a
seven-day cooling-off period with a right of
withdrawal. This right to withdraw as well as
the identity of the supplier, the main
characteristics of the service and the cost (inc.
taxes) should be provided in a clear and
comprehensible manner but this is not
applicable where the contract is for a service
to be supplied only once and invoiced by the
operator through distance communication. The
consumer is entitled to know the geographical
address of the supplier and has a non-
waiveable right of cancellation. Those
consumers that do not wish to receive direct
mail advertising must be removed from the
mailing list under Art.8 of Directive 9/46/EC.

The Package Holidays Directive® also
prohibits misleading advertising and requires
that the price be clearly disclosed. Additional
details relating to the package holiday such as
the transportation, accommodation and visa
and passport requirements must be provided.

OTHER NATIONAL LAWS

In addition to the Community laws, Member
States have their own national laws governing
advertising that impose additional
limitations.”’ France also imposes ‘an absolute
obligation of truthfulness for advertising of

every kind’.*® The law on the discounts that
may be advertised with any service or product
also varies among States. In England, the
Trade Descriptions Act 1968 prohibits any
person in the course of their trade or business
from making a statement which s/he knows to
be false, or recklessly make a statement which
he knows to be false, including statements
concerning the examination, approval or
evaluation of any services, accommodation or
facilities.” Germany, Austria, Belgium and
Italy have fairly strict regimes. Cold-calling is
also another area without uniformity with
outright bans operating in Germany to
countries with no specific legislation (Spain).
The law on promotional gifts also varies
among states. Germany restricts promotional
giﬁséo; in France, this is banned unless
identical to the service sold or if low value.®!
Promotional gifts are permitted in Ireland®
and subject to only a few limitations in the
Netherlands. Again, as above, reference
should be made to the law in which the
advertisement is made in order to ensure
compliance.

CHALLENGING NATIONAL ADVERTISING
LEGISLATION

National legislation that restricts or prohibits
certain forms of advertising may limit the
volume of imports by affecting the marketing
opportunities for the imported service and
amount to a measure equivalent to a
quantitative restriction thus contravening
Art28 (ex.30) of the Treaty of Rome.®
However, while art 28 is applicable to
commercial communications, it is also limited
by the Keck proviso®™ which permits certain
selling arrangements provided they apply to
all relevant traders within the national area
and affect them all equally in law and in
fact.® This approach was adopted by the ECJ
in the advertising field.®® If the measure taken
is not discriminatory, the national court will
be left to decide if the measure is necessary in
order to meet the overriding requirement of
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general public importance or one of the Art.36
aims and the test of proportionality.

Restrictions on advertising in national law
may also be challenged directly by space
service providers as a restriction on the
freedom to provide services within the
Community as prohibited in Art.49 (ex.59) of
the Treaty as occurred in Bond van
Advereerders v The Netherlands®’ where the
ECJ held that the Kableregeling in question
discriminated against broadcasters established
in other Member States by prohibiting them
from advertising on their station intended for
the Dutch public. Most restrictions imposed
on the basis of residence have been held b6y
the ECJ to operate contrary to Art.49.%®
However, it is essential that.there is some
inter-state element; the ECJ have held that
“the provisions of the Treaty on the freedom
to provide services cannot be applied to
activities whose relevant elements are
confined to a single Member State.”® But
where the prospective consumer moves
between Member States before the completion
of the contract, the matter will cease to be
solely internal”®. The focus is arguably ‘on the
mobility and availability of the service in
question rather than emphasising the
person.””! Art.49 covers both discriminatory
and non-discriminatory restrictions in the
same fashion as the free movement of goods
under Art.28 following the Cassis de Dijon
jurisprudence because “[t]here might be a
variety of restrictions in different Member
States, none of them intrinsically justified,
which collectively might wholly frustrate the
aims of [Art.49] and render impossible the
attainment of a single market in services.”’

Where a challenge is made to a discriminatory
restriction, Member States may be able to
justify the restriction within the exemptions
provided in Art.49, as amended by the Treaty
of Amsterdam, viz public policy, security or
health. Economic aims do not constitute
grounds of public policy.” In addition, such
restrictions may also be objectively justified

by reference to certain ‘imperative
requirements’. The ECJ set down the
requirements in Van Binbergen'®. First, the
restriction in national law must pursue a
legitimate public interest which is not at
variance with the objectives of the
Community, a determination of which is to be
made by the national court.”® Public interest
objectives include the protection of workers™®,
consumers’’, intellectual property’® and fair
trading. Second, the restriction must be
equally applicable to all persons on
undertakings operating within the particular
Member State and be applied without
discrimination.” Third, the measure must be
proportionate to its aim, i.e. it must be an
appropriate means of attaining the aim and no
less restrictive measure must be available. If
the restriction duplicates a condition in the
Member State where the provider of the
service is established, thus imposing a double
burden, it will not be found to meet the test of
proportionality.®® Finally, the restriction must
respect fundamental rights, particularly
freedom of expression as embodied in
Art.10(1) of the European Convention on
Human Rights®’ and Art.19 of the UN
International Covenant on Civil and Political
Rights.®? Where these conditions are satisfied,
the restriction will be upheld.

The approach to  non-discriminatory
restrictions may be seen in Alpine
Investments®® where a Dutch measure

prohibiting unsolicited commercial calls was
found to constitute a restriction although it
was a general measure that did not seek to
provide an advantage to the national market. It
was not analogous to measures taken in Keck.
The provision affected not only offers made
by the provider of services to the addresses
established in the Netherlands or those who
moved there to receive services but also offers
made to potential recipients in another
Member State directly affecting access to the
market and Thindering intra-Community
trade.
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Where a national measure relates to both the
free movement of goods under Art.28 and
freedom to provide services under Art.49, the
Court will, in principle, “examine it in relation
to one only of those two fundamental
freedoms if it appears that, in the
circumstances of the case, one of them is
entirely secondary in relation to the other and
may be considered together with it.”® In the
event that the dissemination of advertising is
not an end in itself, but a secondary element in
relation to the sale, the free movement of
goods aspect will prevail over the freedom to
provide services aspect. The question should
not be viewed in the abstract but in the context
of the case®®

CONCLUSION

Community  advertising law  provides
protection to consumers by safeguarding their
economic welfare and their right to
information at the inducement stage. In doing
s0, advertising law may be seen to protect the
interests of space consumers in addition to the
protections provided by national space law
measures. Space service providers should be
aware that their advertisement policies,
whether through broadcasting or direct mail,
will attract the provisions of a number of
directives as incorporated into domestic law as
well as additional national measures, such as
self-regulating codes. Advertisements should
not be misleading. Comparative
advertisements are permitted provided they do
not create confusion in the market place
between the brand names of the advertiser and
those of a competitor, discredit or denigrate
the brands of a competitor nor take unfair
advantage of the reputation of a competitor's
brand. The protection afforded in the
regulation of comparative commercial space
service advertising safeguards the free
economic choice of the space consumer,
regardless of whether a contract is entered into
or not. Courts of Member States are
empowered to order the cessation of
publication of any advertisement breaching

the law. Service providers may challenge
unduly restrictive laws under the Treaty of
Rome as a restriction on the freedom to
provide services under Art.49. Such
challenges extend to both discriminatory and
non-discriminatory measures, by analogy to
the case law on the free movement of goods.

* My thanks to Dr. Gernot Biehler for his comments
and advice on an earlier draft. All errors and omissions
are my own.
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