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The Applicability of the Jus in Bello Rules of International Humanitarian Law to
The Use of Outer Space
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Abstract

The Outer Space Treaty confirms that the principles of international law apply to the use and
exploration of outer space. Given the development of technology, outer space is more frequently
being used during the course of armed conflict, particularly through the use of sophisticated
satellite technology, notwithstanding the ‘peaceful purposes’ provisions of that Treaty. Not only
does this give rise to international law issues relating to the use of force, but it also requires an
understanding of how and to what extent the international law principles of jus in bello —
international humanitarian law — also apply to the conduct of these outer space activities. This
paper examines a number of specific aspects of the jus in bello principles as they relate to the use
of outer space. Although international humanitarian law does apply to activities in outer space,
the principles may not be specific enough to provide appropriate regulation for the increasingly
diverse ways in which outer space could be used during the course of armed conflict. There is
therefore a growing need to reach a consensus on additional space law regulation directly
applicable to the conduct of armed conflict which may involve the use of space technology.

Introduction

One of the fundamental principles in the it could perhaps ultimately be used as a
Treaty on Principles Governing the theatre of war. In December 1958, the
Activities of States in the Exploration and United Nations emphasised the need ‘to
Use of Outer Space, including the Moon and avoid the extension of present national
Other Celestial Bodies (Outer Space rivalries into this new field’.’

Treaty)’ is that activities in the exploration

and use of outer space shall be carried out By 1961, the General Assembly had
‘in accordance with international law, recommended that international law and the
including the Charter of the United United Nations Charter should apply to
Nations’.> One of the primary reasons for ‘outer space and celestial bodies’.% This was
the inclusion of this provision was the repeated in General Assembly Resolution
concern among many States that outer space 1962, which set out a number of important
would become a new arena for international principles that were ultimately embodied in
conflict. As Bin Cheng aptly put it, ‘outer the Outer Space Treaty.” Specific reference
space brought with it a whole new ball to the United Nations Charter was
game.”* Many of the fundamental principals important, given that the maintenance of
that formed the basis of the Outer Space international peace and security is the
Treaty were concluded at a time when the underlying principle of the system
world was in the midst of uncertainty and established under that instrument.® The
mistrust, largely as a result of the prevailing prohibition on the use of force contained in
geopolitical environment of the Cold War. Article 2(4) of the Charter represents a
Almost as soon as Sputnik I was launched in crucial element in the regulation of
October 1957, the international community international relations and is equally
was concerned about the use of outer space applicable to the use of outer space.’

for military purposes, as well as the fear that
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On the other hand, Article 51 of the Charter
— which confirms the ‘inherent right’ of self-
defence ‘if an armed attack occurs’- is also
applicable to the legal regulation of outer
space.'” Under the principles of public
international law, this right of self-defence
remains subject to express legal limitations —
the requirements of necessity and
proportionality.' In its Advisory Opinion in
the Legality of the Threat or Use of Nuclear
Weapons, the International Court of Justice
observed: ‘The submission of the exercise of
the right of self-defence to the conditions of
necessity and proportionality is a rule of
customary international law’.'? Moreover,
even where the right of self-defence is
lawfully exercised, the State acting in self-
defence remains subject to the jus in bello
principles described below.

The sentiments underlying the United
Nations Charter were strengthened further
by the restrictions imposed in relation to
nuclear weapons and weapons of mass
destruction by Article IV of the Quter Space
Treaty, although, as has been well
documented by leading commentators, this
provision in and of itself does not represent
a complete restriction on the placement of
weapons in outer space." Indeed, there have
been, from time to time, proposals put
forward to amend Article IV in order to
enhance these restrictions, but this has not
(yet) eventuated.'

The ‘peaceful purposes’ provision set out in
Atticle IV of the Outer Space Treaty has
been the subject of much analytical
discussion as to its scope and meaning.
While there is general agreement — but not
complete unanimity — among space law
commentators that this is directed against
‘non-military’ rather than merely ‘non-
aggressive’ activities, the reality has,
unfortunately, been different. It is
undeniable that, in addition to the many
commercial and scientific uses, outer space
has and continues to be used for an
expanding amray of military activities.
Unless concrete steps are taken to arrest this
trend — which will require a significant shift
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in political will, particularly among the
major powers of the world — it is likely that
space will increasingly be utilised to further
the military and strategic aims of specific
countries, particularly as military and space
technology continues to evolve and develop.

In this context, if one were to adopt a hard-
line pragmatic (and non-legal) view of the
current situation, one could suggest that the
‘non-military v. non-aggressive’ debate is a
redundant argument, even though it
represents an extremely important issue of
interpretation of the strict principles set out
in the Outer Space Treaty. Indeed, the focus
of much discussion now centres (as it
should) on issues involving the
‘weaponisation’ of space — witness the
numerous United Nations General Assembly
Resolutions on that issue."® In one sense, this
assumes that the militarization of space is a
given, as much as it pains international and
space lawyers to admit this. Of course this is
highly troubling and flies in the face of the
principles of the Outer Space Treaty. Yet, it
would be naive to ignore the realities — what
must be done is, instead, to understand what
legal principles currently apply to any
military activities in space and what more
needs to be done to provide, at least from a
regulatory perspective, an appropriate
framework to protect humankind from what
could otherwise be unimaginable scenarios.

As mentioned above, the rules relating to the
legal regulation of the use of force — jus ad
bellum — apply to the use of outer space, by
virtue of Article II of the Quter Space
Treaty, as well as under -customary
international law.'® Much has been written
about the application of these principles,
which are, of course, extremely important
aspects of the use of outer space.'” However,
there are also many other areas of
international law that are also highly
relevant to the military uses of outer space.
This paper looks at some of the specific
principles of international humanitarian law
— jus in bello — that are also applicable.
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Jus in Bello — General Principles

The principles of jus in bello have emerged
over time, as the international community
has gradually agreed that there should be
certain legal constraints applicable to the
conduct of armed conflict. Wars have been
with us since time immemorial and it has
only been relatively recently that minimum
international standards have been developed
to regulate how, with what and against
whom they could be fought — in effect the
rules that have developed are ‘intended to
limit the terrible effects of war’.'® Even
though ‘war’ as a concept was declared
illegal by the 1928 Pact of Paris,'” it is
evident that armed conflict still continues
and has become more complex, particularly
given the increasing role of non-State actors.

Moreover, the scope for cataclysmic
destruction and loss of life has also
increased due to the development of

sophisticated weaponry, which includes the
use of space technology.

The ‘laws and customs of war’ had its
origins in the customary practices of armies
on the battlefield and has developed as an
important branch of international law.? The
application of these customary practices was
not uniform, and it therefore became evident
that more formalized standards were
required. A major step forward in the
development of the rules of war, which inter
alia limit the method and means of
conducting warfare and also provide for
classes of protected persons and protected
objects, came with the Brussels Conference
of 1874 and, more significantly, The Hague
Peace Conferences of 1899 and 1907, which
gave rise to some important standard-setting
Treaties that are still applicable today.?' The
1899 Conference concluded that ‘[t]he right
of belligerents to adopt means of injuring
the enemy is not unlimited’ 2

Further Treaties followed, specifying in
greater detail the limits of what constituted
acceptable behaviour in the context of armed
conflict. As an example, those provisions of
the Hague Conventions that applied the laws
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of war to restrict the use of poison or
poisoned weapons and asphyxiating gases
were further extended by the 1925 Geneva
Protocol.”

The horrors of the Second World War
demonstrated the inadequacy of the existing
rules, particularly in relation to the treatment
of civilians and non-combatants. The four
1949 Geneva Conventions were concluded
to address these issues,”* and these were
strengthened by the Additional Protocols of
19772 There have also been a growing
number of other important Treaties that have
added to the corpus of international
humanitarian law and the rules regulating
armed conflict, particularly in relation to
restrictions on specific weapons and means
of warfare. Among these are several Treaties
that relate to the use of outer space,
including those limiting the testing of
nuclear and other weapons® as well as the
1977 Convention on the Prohibition of
Military or Any Other Hostile Use of
Environmental Modification Techniques
(ENMOD),”” which was the first instrument
that dealt with deliberate destruction of the
environment during warfare, although it also
applies in time of peace.

International humanitarian law is now a
well-developed area of international law,
covering many aspects of terrestrial warfare.
The importance of the obligations arising
under international humanitarian law,
particularly those contained in The Hague
Conventions of 1899 and 1907 and the
Geneva Conventions of 1949 and their
Additional Protocols of 1977, has recently
been reaffirmed by the United Nations
Security Council in a landmark resolution
relating to the protection of civilians in
armed conflict®® In  addition, the
establishment of various national, regional
and international mechanisms of justice to
enforce these fundamental principles -
culminating in the International Criminal
Court, the world’s first permanent court of
its kind - clearly indicates that the
international community is determined that
those senior officials (both military and
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political) who breach these norms are to be
brought to account.?

While there are many principles that have
arisen through the evolution of the jus in
bello principles, it is perhaps pertinent to
briefly mention three specific concerns that
form the basis of any decision to undertake
an act of military engagement. They are the
principles of distinction, military objective
and proportionality. Each of these is relevant
to a consideration of the applicability of the
rules of war to the use of outer space.*

(a) the principle of distinction - deliberate
attacks against civilians and non-combatants
are prohibited.’' In addition, those engaged
in armed conflict must not use weapons that
are incapable of distinguishing between
combatants and non-combatants. These
represent fundamental concepts in the
conduct of military activities and illustrate
the strong linkages between the scope of
international humanitarian law and the
development of formal legal principles for
the human rights of the individual;*

(b) the principle of military objective —
attacks not directed at a legitimate military
target are prohibited. The important issue is
the need to distinguish between civilian
persons or objects and military objectives -
comprising the elements of ‘effective
contribution to military action’ and ‘definite
military advantage’ specified in Article 52
of Additional Protocol I,

(c) the principle of proportionality — even
when attacking a legitimate military
objective, the extent of military force used
and any injury and damage to civilians and
civilian  property should not be
disproportionate to any expected military
advantage. This demands an assessment of
any potential ‘collateral damage’ in the case
of military action. However, it is often
difficult to apply the proportionality
principle in practice, given that different
people ascribe differing relative ‘values’ to
military advantage vis-g-vis civilian injury
and damage.** One only need recall the
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Advisory Opinion in the Legality of the
Threat or Use of Nuclear Weapons, where
the International Court of Justice, could not
say categorically that the threat or use of
nuclear weapons would in every
circumstance constitute a violation of
international law,” while noting that the
threat or use of a nuclear weapon should
comply with the requirements of
international law relating to armed conflict,
in particular the principles of international
humanitarian law.

The Relevance of Jus in Bello Principles
to Outer Space

As mentioned above, it is clear that the
principles of international humanitarian {aw,
as an integral part of international law, are,
in theory, to be regarded as applicable to the
use and exploration of outer space. There is
no specific ‘territorial’ limitation to the
application of the jus in bello principles. The
laws and customs of war apply both to the
area where the hostilities actually take place,
as well as the broader areas that are in some
way affected by the hostilities. If, for
example, direct military action takes place in
one area, but the effects of that action
impact on civilians elsewhere, that
represents a relevant consideration in
deciding whether such action is consistent
with the rules of war — for example with the
principle of proportionality. As a
consequence, any military activity that takes
place in outer space will be subject to the jus
in bello in relation not only to the direct
action, but also as to its effects elsewhere,
including on Earth.

Having established that these principles can
apply to outer space, it is necessary to
determine whether this is just an issue of
academic curiosity or whether the rules of
war are ‘relevant’ to activities in outer
space. The answer, unfortunately, appears to
be self-evident. It seems that outer space
may well become a region of war in the
future. Just as States have been undertaking
what might be termed ‘passive’ military



This article from International Institute of Space Law is published by Eleven international publishing and made available to anonieme bezoeker

activities in outer space since the advent of
space technology, outer space is increasingly
being used as part of active engagement in
the conduct of armed conflict. Not only is
the information gathered from outer space —
through, for example, the use of remote
satellite technology and communications
satellites — used to plan military engagement
on Earth, space assets are now used to direct
military activity and represent an integral
part of the military hardware of the major
powers.

It was during the Gulf War in 1990 that the
value of space assets to the conduct of war
was first utilised to a significant degree -
indeed, ‘Operation Desert Storm’ was
regarded as ‘the first space war’.*® It was
recognised that the use of space technology
would create an ‘integrated battle platform’
to aid in the implementation of military
strategies.”” Following the attacks of 11
September 2001, the United States
Administration issued a landmark policy
paper in which it emphasised the need for
‘[ilnnovation within the armed forces
[which] will rest on experimentation with
new approaches to warfare, strengthening
joint operations, exploiting U.S. intelligence
advantages, and taking full advantage of
science and technology’® As an integral
part of this policy, it was necessary to
maintain technological supremacy so as to
‘dominate the space dimension of military
operations’.* This necessitates having ‘the
ability to defend the homeland, conduct
information operations, ensure U.S. access
to distant theaters, and protect critical U.S.
infrastructure and assets in outer space.”*’

Ballistic missiles play an increasingly
important role in any sophisticated national
security structure, and the development of
defensive systems ‘is both a result of and
additional factor driving’ a global arms
race.’! In 2001, a commission headed by
current United States Secretary of Defense,
Donald Rumsfeld, suggested that an ‘attack
on elements of U.S. space systems during a
crisis or conflict should not be considered an
improbable act.”” The Report went on to

342

(in)famously warn of the possibility of a
‘Space Pearl Harbor’ — a surprise attack on
the space assets of the United States.”’ The
European Union has recently identified
outer space as ‘a key component for its
European Defense and Security Policy’.*
Even for smaller countries such as Australia,
the political exigencies of a post-11
September world have significantly altered
the landscape of national space policy,
which now highlights the military and
national security concemns associated with
the use of outer space.*

In an effort to consolidate its policy of
‘space contro)’, the United States has
pursued its national missile defence system
(NMD), the development and testing of
which led to its withdrawal in 2002 from the
1972 Anti-Ballistic Missile Treaty.** In
addition to the advancement of its so-called
‘defensive’ military utilization of space, the
United States has also vigorously pursued its
stated goal of space technology superiority.
Space technology played an increasingly
important role in the military actions by
NATO in Serbia and Kosovo in 1999 and by
the ‘Coalition of the Willing’ forces in
Afghanistan in 2001. During the invasion of
Iraq in 2003, the United States used GPS
satellite technology to a significant degree to
guide and direct so-called ‘smart bombs’ to
their assigned targets. As this paper is being
written (July 2006), there are reports of the
delivery of a multi-million dollar package of
satellite and laser-guided bombs to Israel by
the United States, at a time when hostilities
in the Middle East are increasing
significantly.*’

In addition, the advent of China as a major
space power ~ symbolised not only by that
country, in 2003, becoming the third country
to successfully send a man into space, but
also by its ambitious plans for missions both
to the Moon and Mars — have given rise to
increasing concerns about the use of outer
space for strategic purposes not necessarily
in keeping with the underlying co-operative
principles of the space Treaties. Outer space
has in recent times been referred to as the
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‘Fourth Territory’ (alongside land, sea and
airspace) — a notion that clearly flies in the
face of both the ‘common heritage of
mankind’ and ‘non-appropriation’ principles
that have guided the development of space
law.

In this context, several commentators have
gone even further and opined that space
warfare is, in fact, inevitable and cannot be
avoided.”® If these suggestions turn out to
reflect reality, the principles of the laws of
war must be applied to any such actions. It is
not clear how this should be done in practice
and what are the consequences that follow.
Given that an important group of space
assets used for military purposes are ‘dual-
use’ satellites — which also provide ‘civilian’
communications, remote sensing, and GPS
services —~ one is drawn to the question of
whether and in what circumstances such a
satellite can now be regarded a legitimate
target of war.

The answer to this question will depend
upon a number of fundamental principles of
international law. Clearly, the physical
destruction of a satellite would constitute a
use of force. Apart from a consideration of
the principles in the space Treaties, one
would have to determine whether such an
action represented a legitimate (at law) use
of force, with the only possible justification
being Article 51 of the United Nations
Charter. This issue would be determined by
a consideration of the necessity and
proportionality — as against the armed attack
and threat of further attacks — of the act of
self-defence. Even if the action did not
violate these jus ad bellum principles, one
would then need to consider the jus in bello
principles raised earlier.

Let us assume, for the sake of example, that
a combatant takes the view that a dual-use
satellite - for example, a communications
satellite ~ represents a legitimate military
objective in accordance with the principles
outlined above. Even if this were a correct
assessment, the principle of proportionality
would continue to apply, so that injury and
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damage to civilians and civilian property
should not be disproportionate to any
expected military advantage. Moreover, one
could argue that, implicit in the principle of
distinction is the obligation on the parties to
a conflict to take ‘all feasible precautions’ to
protect civilians from the effects of an
attack.”

One can certainly envisage that the
deliberate destruction of such a target, even
if it does not result in any immediate civilian
casualties, would have a devastating impact
on a community, country or even region of
the world. Millions of lives and livelihoods
could, potentially, be affected, economies
destroyed and essential services
incapacitated. Obviously, some of the
consequences of such an attack may be
difficult to foresee, but such action would,
one could argue, be regarded at least as
reckless. However, there are uncertainties as
to whether a ‘recklessness’ test is applicable
in the determination of the proportionality
principle.*

Indeed, given the unique nature of outer
space, the principles under the jus in bello —
developed as they were largely to regulate
terrestrial warfare and armed conflict — are
probably neither sufficiently specific nor
entirely appropriate to military action in
outer space. Even though every effort should
be made to define the existing principles as
clearly as possible, the looseness of some of
the fundamental concepts, as well as the
resistance they face from certain States®' —
means that more specific rules are required
if they are to provide a comprehensive
framework to protect outer space from
becoming another theatre of warfare.

Concluding Remarks

All of this leads to some quite stark
conclusions: firstly, there is an increasing
likelihood that outer space will not only be
used to facilitate armed conflict (as it
already is) but will become a theatre of war.
The tendency of the major militarised
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powers to rely ever increasingly on space
technology may spiral a space weapons race,
despite the best efforts of the international
community. Even though the United States
may currently be in a position to claim space
superiority, it can only be a matter of time
before other space-faring countries -
perhaps China and India - will have

developed equally sophisticated (and
potentially devastating) space weapons
technology.

Secondly, the development of such

technology and the increasing range of
military uses of outer space significantly
heighten the dangers of a space war, as
frightening as that prospect is. The
proliferation of military space assets means
that States regard themselves (and their
‘opponents’) as increasingly dependent upon
outer space for the maintenance of their
respective security interests. From a military
and strategic viewpoint, the disabling or
destruction of the space assets used by
another country would provide very
significant advantages. The fact that it has
not happened in the past is no reason to
assume that we will never see a space
conflict.

Thirdly, it is clear that virtually all of the
world’s countries are also highly dependent
on space technology to maintain and
improve their livelihood and standard of
living. The non-military uses of space -
communications, earth observation,
television broadcasting, internet services,
navigation and GPS tracking — are vital
aspects of any community’s survival, At the
same time, however, many of the satellites
providing these services are now regarded as
dual-use, in that they are also utilised for
military and strategic purposes. This raises
difficult questions about the ‘status’ of such
assets under the rules of war — particularly
as to whether they may actually be regarded
as legitimate military objectives.

Fourthly, Article III of the Outer Space
Treaty, which also reflects customary
international law, specifies that rules of
international law apply to the use and
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exploration of outer space. These rules
include the jus ad bellum principles
regulating the use of force as well as the jus
in bello principles that reflect the laws and
customs of war. Respect for both of these
sets of principles is absolutely vital to the
safety and security of humankind, as well as
the interests of future generations. In terms
of the principles of jus in bello, there are
some fundamental rules that would apply, in
theory, to military action in outer space.
However, with the exception of those
Treaties that seek to ban the use and testing
of certain types of weapons, there are many
uncertainties that arise when one seeks to
apply these principles to a (at this stage
hypothetical)  space  conflict. The
consequences of a space war are potentially
so enormous that one cannot be sure as to
exactly how these rules - for example, the
principle of proportionality - will apply.

Fifthly, if we are to avoid ‘grey areas’ in the
law, it is necessary to develop specific and
clear rules and standards that categorically
sanction the weaponisation of space, as well
as the engagement in any form of conflict in
the region of space and against space assets.
The Outer Space Treaty, as well as the other
space Treaties and General Assembly
Resolutions, do not currently provide
stringent rules nor incentives to prevent an
arms race in outer space, let alone conflict in
space. This may, therefore, require
additional space law regulation directly
applicable to armed conflict involving the
use of space technology. As part of these
new rules, clear definitions need to be
developed for concepts such as ‘space
weapons’, ‘peaceful purposes’ and ‘military
uses’. Moreover, the fundamental issue of
‘where space begins’ should be definitively
resolved so as to counter any arguments that
outer space is, in fact, an area akin to the
territory of a State for the purposes of
national security.

Lastly and most significantly, in developing
these new rules, we need to adhere strictly to
the ‘collective humanity’ principles of space
law in order to avoid the possibility of
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alternate scenarios
contemplate.

too frightening to
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