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ABSTRACT

The rights, rules and regulations of international space law are futile without an effective enforcentent mechanism that provides a sufficient and
adequate remedy. International space law is particularly significant in the evolution of international dispute settlement because it involves a
consideration of issues from an international and interdisciplinary perspective. These issues range from global governance to juridical
philosophies, fiscal transparency fo scientific and technological advances. In this context, this paper looks at an international and
interdisciplinary approach in dealing with dispute resolution in space activities. It proposes the concept of the Multi-Door Courthonse as a
workable dispute settlement mechanism, together with a framework for enforcenent and verification.

INTRODUCTION*

International law is inextricably connected to dispute
settlement. The law provides the rules and justification for
dispute settlement where prophylactic propositions
flounder. The settlement of the dispute through peaceful,
legal means aims to reconcile the relations and interests of
the parties involved, while serving the ends of justice and
fairness.! The settlement of space law disputes is a
telatively new discussion in international law. Space law
itself is still an embryonic domain of international law,
and much energy has been directed to the substantive, as
opposed to the procedural, part of the law. However, the
significance of the settlement of space law disputes is
evident especially in light of recent ambient
developments.

International space law is particularly significant in the
evolution of international dispute settlement due to its
consideration of issues from an international and
interdisciplinary perspective. These issues range from
public international law and policies of regional and
international organizations; to juridical dispute settlement
and global governance; to fiscal entrepreneurship and
business efficacy; and to scientific breakthroughs and
technological advances. The legal framework concerning
activities in outer space also transcends the usual focus of
international law on States. The burgeoning importance of
commercialization, together with the involvement of non-
governmental and international organizatons in space
activities, calls for the re-consideration of the status of
non-State actors on the international plane.

This paper aims to show that there is an urgent need for a
compulsoty, permanent and sectorialised dispute
settlement mechanism for space activities. It proposes the
concept of the Multi-Doot Courthouse as a possible
workable mechanism. To locate the issue in the broader

context of international space law and public international
law, this paper will first look at the existing dispute
settlement procedures in international space law and in
comparable fields of international law.

DISPUTE SETTLEMENT IN INTERNATIONAL
SPACE LAW?

1967 Outer Space Treaty and 1945 UN Charter

Procedures for dispute settlement in international space
law are few and far in between. The 1967 Treaty on
Principles Governing the Activities of States in the
Exploration and Use of Outer Space, including the Moon
and Other Celestial Bodies,> due partly to the political
climate of the day, does not contain any specific
provisions for or references to the settlement of disputes.*
Article 11T incorporates principles of general international
law, including those in the Charter of the United
Nations.3

Through the incorporation of the provisions of the UN
Charter, international space law also benefits from the
Charter's Chapter VI, devoted to the pacific settlement of
disputes. Article 33 provides that a party to any dispute,
the continuance of which is likely to endanger the
maintenance of international peace and security, shall first
of all seek a solution by various means, listed as:
“negotiation, enquiry, mediation, conciliation, arbitration,
judicial settlement, resort to regional agencies or
arrangements, or other peaceful means of their own
choice.”6 Although not specifically mentioned in Article
33, the practices of consultation and good offices are also
valuable means to settle disputes and resolve a conflict
situation in international relatons. However, by subjecting
the available means above to the special condition that the
dispute be one that is “likely to endanger the maintenance
of international peace and security”, and also due to the
non-committal nature of the obligation,” Article 33 does
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not appear to provide for an adequate means for the
effective settlement of disputes in general.

The power and competence of the Security Council under
Chapter VII of the UN Charter provides another avenue
for dispute settlement. However, such involvement and
any  subsequent  Security Council action are
preconditioned by the likelihood of endangering the
maintenance of international peace and security.® Another
route for the peaceful settlement of disputes is through
adjudication by the International Court of Justice (IC]),
the principal judicial organ of the UN. The potential of
the IC] for the settlement of disputes relating to outer
space cannot be understated. This is in particular because
all members of the UN are pso facto parties to the Statute
of the IC].? Motreover, a State which is not a Member of
the United Nations may become a party to the Statute
“on condidons to be determined in each case by the
General Assembly upon recommendation of the Security
Council”.10

Reverting to the Outer Space Treaty, it is instructive to
note that two Articles provide for the responsibility of
States Parties in the case damage caused by their activities
in outer space. Both Articles VI and VII stipulate on the
scope of responsibility of States Parties, which is then
expanded by the 1972 Liability Convention. However,
neither provision gives an indication of how such
responsibility would be enforced, or how disputes arising
in regard to any potential damage caused by space
activities would be settled. There is no provision for any
dispute settlement mechanism in either of these cases.
While dealing with the substantive part of the law
involving liability, these two provisions do not give a clue
as to the procedural law that might be invoked to enforce
liability. However, these provisions are more as a means
of conflict avoidance rather than as a means for dispute
settlement.!!

1972 Liability Convention

The foremost breakthrough in providing for a specific,
wortkable mechanism for dispute settlement relating to
space activities was achieved in the 1972 Convention on
International Liability for Damage Caused by Space
Objects.!? The Liability Convention contains the most
extensive regulation of dispute settlement available in the
framework of international space law. A claim for
compensation for damage can be presented by the
claimant State to the launching State through diplomatic
channels. It also provides for procedures in the event that
there happens to be no diplomatic relations between the
States concerned. The Convention contains a system
under Article IX to settle claims through diplomatic
channels.

Articles XII to XX of the Convention specify the means
for settling a dispute, including the basis for assessing
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damage, the form of compensation, and the negotiation
and arbitration of claims in case of disagreement. Article
XII also provides that compensation should be sufficient
to restore the situation “to the condition which would
have existed if the damages had not occurred”. This
provision is the most complete definition of damage that
has been offered in international law. If no settlement of a
claim can be reached through diplomatic negotiations
within one year of notification, procedures will continue
via the establishment of a Claims Commission under
Article XIV. The Convention subsequently provides the
constitution of the Commission in Articles XV to XX. All
decisions and awards shall be based on a majority vote.!3
The Claims Commission is obliged to give its decisions or
award not later than one year from the date of its
establishment. An extension of this period may be
decided only where necessary.'* An analysis inspired by
the intent to carry out the obligation with good faith and
due diligence clarifies that the extension should be for the
putpose of reaching a settlement acceptable to the parties.

Article XIX(2) plainly specifies that the ultimate effect of
the Claims Commission procedure depends on the
parties’ will. They can agree voluntarily to consider the
final decision as legally binding or they can accept it as a
recommendatory opinion. However, in the latter case its
effect is again dependent on the free will of the States
involved. All things considered, whether the final decision
of the Claims Commission will have the significance of an
arbitral awatrd or be only a non-binding recommendation
depends on the will of the disputing Parties.

The Liability Convention also gives consequence to the
standing of international intergovernmental organizations.
Article XXITI(1) places international intergovernmental
organizations on approximately the same level as States
Parties if certain preconditions are fulfilled. These
organizations are deemed to bear responsibilities similar
to those of States Parties’.!> In the event of joint and
several liability with States, international
intergovernmental otganizatons are deemed to bear a
preferendal responsibility duting a period of six months.
When an international intergovernmental organization
acts as claimant, Article XXII(4) stipulates that its claim is
to be represented by a State Member of the organization
that is also a State Party to the Liability Convention.!¢
This is matkedly different from the traditional attitude of
space law to other natural and juridical persons engaged in
space activities that are not intergovernmental
organizations.

The major deficiency of the Liability Convention
however, lies in the fact that its decision shall only be final
and binding if the parties have so agreed, which
diminishes the decision to the status of an advisory award
in all other cases.'” Moteover, only States, being party to
the Liability Convention, can act on behalf of natural or
juridical persons who have suffered damage. This leaves
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the initiation of any such action to the discretion of the
relevant States. However, this condition is alleviated by
Article VIII, entitling more than one State to present such
a claim in the alternative, depending on its relationship
with the juridical person who has suffered damage. The
flexibility of the rule of natonality of claims is a
significant step towards protecting the interests of private
parties through international law. Nevertheless, private
parties are still wholly reliant on States to initiate action in
order to materialize their claims under the Liability
Convention.

There are also lacunae relating to other issues. The
Liability Convention does not mention if the third State
presenting the claim on behalf of the claimant State must
also be a Party to the Liability Convention. It does act in
accordance with a provision of the Liability Convention,
and therefore it seems that it shall also be bound by it.!8
Another issue concerns the presentation of claims against
international otganizations. Reservations may be raised as
to the competence of the UN Secretary-General to
present such claims, because these international legal
entities are not Members of the United Nations.'”
Further, a similar doubt arises as to whether such an
organization may present its claim by using the Secretary-
General. Both questions may however, remain theoretical.
States Members of such organizations that participate in
space activities will usually be parties to the Liability
Convention, and can always act as claimant States

according to Article XXII(4).20

1979 Moon Agreement

The dispute settlement procedute provided by the 1979
Agreement Governing the Activities of States on the
Moon and Other Celestial Bodies?! is uncomplicated. It
does not contain any obligation for the compulsory
submission of disputes to settlement procedures.
Fundamentally, it is restricted to negotiation and
mediation by the UN Secretary-General. However, this
does not imply any binding obligation on States Parties to
accept the settlement proposals of the highest
administrative authority of the United Nations.

The Moon Agreement offers in Article 8(3), by referring
to the procedures elaborated in Articles 15(2) and 15(3),
the means of consultations when activities of State Parties
described in Articles 8(1) and 8(2) interfere with the
activities of other States Parties on the Moon. As a result,
consultation can be used to minimize conflicts over
equipment and facilides on the Moon. Further, it allows
States Parties that form their own system of checks-and-
balances, but giving States Parties the right to request
consultations with a Party who is derogating from, and
possibly breaching, its obligations under the Moon
Agreement.?? Other States Parties also have a right to take
patt in these consultations upon request. These
consultations should resolve the situation, as well as
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consider relevant third party interests. Other States Parties
will be notified as to the outcome of the consultations.
Article 15 presents again a form of conflict avoidance for
Member States. Article 15(3) read with Article 2, invokes
again all the traditional processes of international dispute
settlement where a mutually acceptable settlement with
due regard to the interests of third party States cannot be
reached. In particular, Article 15(3) invokes the use of the
good offices of the UN Secretary-General. Reference to
the UN Secretary-General can be made without the
consent of the other Party or both sides may convene to
use any other procedure for resolving the dispute
peacefully. It is submitted that this is a positive step in the
right direction for the better enforcement of the rights
and obligations under the Moon Agreement.

Thus, the Moon Agreement goes perhaps one step further
than the provisions of the Outer Space Treaty. Its

procedures may also potentially be more effective,

especially when considering the use of the good offices of
the UN Sectretary General. However, it should be noted

that as a matter of fact, the provisions of the Moon

Agreement only apply to activities on the Moon and other

celestial bodies, leaving activities elsewhere in outer space

beyond its scope of application. Hence, while broader in

the stipulated methods of dispute settdement available, the

Moon Agreement is restrictive in terms of the territorial

jurisdiction it covers.

UN General Assembly Resolutions

There are three UN General Assembly resolutions that
contain provisions relevant to the assessment in this
dissertation. These are
1. 1982 Principles Governing the Use by States of
Artificial Earth Satellites for International Direct
Television Broadcasting,?3
2. 1986 Principles Relating to Remote Sensing of
the Earth from Outer Space, 2
3. 1992 Principles Relevant to the Use of Nuclear
Power Sources in Outer Space.?

Principles stated in these resolutions indicate that parties
should resolve differences through established procedures
for the peaceful settdement of disputes,? including
consultations.?’

It is submitted that these UN General Assembly
resolutions have been particularly useful in one regard:
they have crystallized the obligation in customary
international law to ensure the peaceful settlement of
disputes in matters concerning outer space.?® This is
significant since customary international law binds all
actors on the international plane, which includes States
not members of the United Nations. Further, it can also
be applied to non-State actors. Aside from this however,
the General Assembly resolutions do no more than
reiterate the basic methods of international dispute
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settlement already imported from general international
law.

The Work of the IL.A: The 1998 Taipei Final Draft

The International Law Association (ILA) embarked on

the study of the settlement of space law disputes as early

as 1978.% Subsequently in the 1982 Montreal ILA

Conference® a Resolution was passed recommending that

the Space Law Committee begin work on preparing a

Draft Convention on the Settlement of Space Law

Disputes. This Draft Convention was to incorporate these

basic principles:

1. The Convention should permit States to choose for its
application between:

a.  all space law disputes with other States Parties;

b. application to specific areas of space law as may be
dealt with in specific bilateral or muldlateral
treaties;

c. certain categories of disputes or certain sections of
the Convention, subject to such exceptions that
the State may wish to claim.

2. The Convention should in one section provide for non-
binding settlement methods, including advisory awards,
but should in another section provide for binding
methods of settlement upon application by one of the
patties, if the other party does not agree with the
consequences of such non-binding methods;

3. The Convention should provide States with a choice
from among different settlement methods which, in the
case of a binding settlement, should include
adjudication by the International Court of Justice as
well as administrated and ad hoc arbitration;

4.The Convention should provide that States Parties
must select one method for binding settlement within
the choices given;

5. The Convention should stress that States Parties have
an obligation to satisfy the decisions of the tribunal
chosen;

6.1n the Convention or as an annex thereto a ‘disputes
settlement clause’ should be drafted which could serve
as a model to be included in future bilateral or
multilateral treaties on space law.

The ILA Space Law Committee duly prepared to
formulate a Draft Convention on the Settlement of Space
Law Disputes. This was discussed and adopted at the
1984 Paris ILLA Conference.’! The 1984 Draft Convention
followed the dispute settlement procedure in the 1982
UN Law of the Sea Convention3 and its Annexes, since
“it represents the most recent indication of what is
acceptable in present state practice”. However it was clear
that the law of the sea dispute setdement procedure had
to be adapted to correspond with the different field of
application.3 After further consideration at the ILA
Conferences of 1990, 1994 and 1996,3 the 1998 ILA
Taipei Conference adopted the “Final Draft of the

Revised Convention on the Settlement of Disputes related
to Space Activities” .3

The 1998 ILA Taipei Draft Convention reflected the
affirmative features of these constructive deliberations.
Within the framework of judicial settlement of disputes, it
was proposed to create a new Chamber of the
International Court of Justice to deal with disputes of
commercial or privatized outer space activities and to
establish a new International Tribunal for Space Law. In
the form of extra-juridical settdement of disputes, the
Draft postulated that conciliation and arbitration
procedures should be accepted.

The idea was to start dispute settlement at 2 low level of
compulsion so as to garner wider support. This meant
establishing an obligation to settle the dispute, coupled
with 2 free choice of means and shorter time limitation
periods to prevent disputes from dragging on indefinitely.
As a nod to international cooperation and the geometric
growth  of commercial space activides, both
intergovernmental organizations and private endties
should be allowed standing before the proposed dispute
settlement mechanisms. All this should be achieved in as
simple a manner as possible so as to avoid losing precious
time and party support for the proposal in a maze of legal
intricacies. The number of judges and quorum required
should also be brought down to improve tribunal agility
and reduce costs. Any decision taken by the dispute
settlement body should be final and binding on the parties
concerned.

The Taipei Final Draft Convention under Article 1 applies
to all activities in outer space and all activities with effects
in outer space, if States and international organizations
carry out such activities® It also refers to the
international obligations as laid out by the Outer Space
Treaty on Member State. As such, it is also applicable to
private and non-governmental entities via the States'
continuing supervisory obligations.>” The wide scope of
application of the Convention can however, be
constrained in various ways, while certain sections or
articles of the Convention itself can be excluded.®® This
facilitates to a high degree the acceptability of at least a
part of the Convention by the greatest possible number of
States. It however does not override agreements in which
parties have already agreed to submit to another
procedure of peaceful settlement, if that procedure entails
a binding decision.® This gives priority to antecedent
dispute settlement procedures that have binding effect,
and it is submitted, is significant in advancing the case for
binding dispute settlement.

The Convention provides successively non-binding*® and
binding*!  settlement procedures. The non-binding
settlement procedures deal with the obligation to
exchange views,*? focusing on negotiation or any other
peaceful means of dispute settlement, or conciliation.*?
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The conciliation procedure is extensively elaborated in a
separate section of the Convention.*

The binding settlement procedures® are to be initiated at
the request of any party to the dispute when no settlement
has been reached following recourse to the non-binding
procedures.#6 They offer a choice of means without any
hietarchical structure, namely:47
1. the International Tribunal for Space Law, if and
when such a Tribunal has been established;
2. The International Court of Justice; or
3. An arbitral tribunal, constituted in accordance
with the provisions of the Convention.
The Convention contains extensively elaborated
provisions in subsequent sections on the procedures of an
arbitral tribunal and the International Tribunal for Space
Law.8

The choice of procedure can be made when parties sign,
ratfy or accede to the Final Draft Convention by means
of a declaration.®? A Party, which is party to a dispute not
covered by a declaration in force, shall be deemed to have
accepted arbitration as a means of dispute settlement.>
Where parties have accepted the same procedure, the
dispute will be submitted only to that procedure.
However, if the parties to the dispute have not accepted
the same procedure for the settlement of the dispute
between them, it may be submitted only to arbitration,
unless the parties otherwise agree.5! In respect of scientific
ot technical matters, a provision of the Convention offers
a court or tribunal the assistance of two technical experts,
who would, however, have no voting right.>?

Further the Final Draft Convention contains the
possibility that all dispute settlement procedures specified
in the Final Draft Convention shall be open to entities
other than the parties, unless the matter is submitted to
the International Coutt of Justice.>® This increases
accessibility of the mechanism beyond the traditional
boundaries set by international law.

The Final Draft Convention stipulates that the applicable
law includes its own provisions as well as other rules of
international law that are not incompatible with it.>* Any
decision rendered by a court or tribunal having
jutisdiction under the Convention shall be considered as
final and binding for all parties to the dispute.>

It is submitted that the Taipei Final Draft Convention is a
definite progression in the development of the law
relating to peaceful settlement of disputes in outer space.
It is clear, succinct, and creative in its use of existing
dispute settlement techniques. It also exhibits grave
pragmatism in aiming for the widest possible party
suppott, while acknowledging and adapting to the realities
of current and future space activities. It is an important
model for development of further innovations in the area
of peaceful settlement of space-related disputes. However,
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it is submitted that the Taipei Final Draft Convention
could go further in establishing a workable dispute
setdement framewortk for outer space activides. It should
give more weight to issues of accessibility and standing
for individuals and small commercial enterprises engaged
in space activities. It should also provide some means of
universal applicability instead of resorting to the
traditional State and intergovernmental organization
dichotomy. Further, it should take into account the need
for the inclusion of both law and non-law experts in the
resolution of space disputes. Therefore, it is submitted
that while the Taipei Final Draft Convention is a step in
the correct direction, it should build upon the pragmatc
creativity of the drafters and take a much bolder step in
the development of a comprehensive dispute settlement
framework for space activities.

INTERNATIONAL DISPUTE SETTLEMENTS¢

The evolution of international dispute settlement appears
to have occurred in five phases. 57 In the first phase, there
was the concept of a “‘just” war. This concept allowed the
enforcement of rights and obligations between States
through a legally-acceptable use of armed force. The
second phase began with the acknowledgement of the
importance of the peaceful settlement of disputes.
International disputes were adjudicated solely between
States and before ad hoc bodies set up to handle that
specific dispute. The 1899 establishment of the PCA3%
denoted the advent of the third phase, with the awareness
of the urgency to establish a standing body.>®> The fourth
phase took place in the aftermath of the Second World
War and led up to the early 1980s. It saw the
establishment of the Internatonal Court of Justce (IC)),
regional bodies such as the Eutopean Court of Justice
(EC)), the European Court of Human Rights (ECHR)
and the International Center for the Settlement of
Investment Disputes (ICSID). The fifth phase was
critically set in motion by five determinants: the
establishment of various human rights commissions and
tribunals;®® the World Trade Organization's (WTO)
Dispute Settlement Understanding; the UN Convention
on the Law of the Sea (UNCLOS), establishing the
International Tribunal for the Law of the Sea (ITLOS);
the compliance mechanisms established by the
international environmental regime; and the evolution of
the good offices of the UN Secretary-General as a direct
alternative to the use of force.%!

The first four phases in the evolution of international
dispute sertlement evinces three developments. First,
there is the clear inclination away from the use of force as
a dispute settlement mechanism. Secondly, there is also an
evident trend away from the ad hoc constructions that had
been predominant until 1907.92 Thirdly, there is a palpable
drift towards recourse to third party dispute settlement
mechanisms,  While limited in jurisdiction, these
mechanisms nonetheless provided fora for international
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dispute settlement at the regional and global levels. The
extensive network revealed an emergent readiness of
States to affirm the role of third party dispute settlement
in international political relations.

The fifth phase emerged with the advent of the 1980s and
the creation of several new international dispute
settlement bodies. These have a number of characteristics
that suggest that international dispute settlement has
entered a new phase. First, recent events indicate a trend
towards the establishment of dispute settlement
mechanisms under specific treaty regimes, which have
compulsory mandatory jurisdiction and binding decision-
making powers. Examples include the mechanisms
established under the 1982 UNCLOS and the 1994 WTO
Dispute Settlement Understanding; the non-compliance
mechanisms created in the ozone regime;® the inspection
panels established by the World Bank; and the
International Criminal Court. Second, the issue of
compliance with legal obligations within specific treaty
regimes has been increasingly tied to dispute settlement
procedures. The topic of non-compliance with
environmental obligations has received increased scrutiny,
which has resulted in novel compliance regimes using
non-contentious, non-judicial mechanisms. The non-
compliance mechanism established under the 1987
Montreal Protocol on Substances that Deplete the Ozone
Layer%* set the stage for further use in the context of other
environmental agreements.®> A third factor is that States
are no longer the only players on the international plane.
More international courts, tribunals and other dispute
settlement  bodies are accessible to individuals,
corporations, non-governmental organizations,
intergovernmental organizations and other associadons. A
particularly successful example of this is the establishment
of the European Court of Human Rights and the
adoption of Protocol 11% to the European Convention
on Human Rights.¢” This is not without controversy. The
traditional view of international law was that only States
had focus standi on the international plane, and
consequently, in international dispute settdement. With
many dispute settlement tribunals now granting non-State
actors standing, the image of the State as the only actor on
the international plane is slowly changing.%

These developments support the argument that effective
mechanisms for international dispute settlement need to
be economic, non-coercive, open to all interested parties,
and fair. It must be readily accessible to all and parties
should deal at arm's length. International dispute
settlement must balance three competing interests. Firstly,
the result must be acceptable to all parties and must serve
their interests.®? Secondly, it should not offend third
parties’ interests and must uphold international law and
community values.”® Thirdly, it must achieve congruity in
both process and outcome, ensuring a progressive and
productive development of international law.”!
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NEED FOR A SPACE 1AW DISPUTE
SETTLEMENT MECHANISM7

Unique Paradigm of Space Activities

The tight balance on international peace and security that
is held in check by international space law is a delicate
one. As international society evolves and matures with
space activities and technology, varied and conflicting
interests will inevitably arise. To fully appreciate and
enhance the role of international space law, it is first
necessary to understand the environment in which it
operates and over which it governs. This is especially the
case in terms of any dispute settlement and enforcement
mechanism for international space law. Factors to
consider in this context include:

1. Military use of outer space and dual-use
technology;
International cooperation;
Space science and technology;
Commercialization of outer space; and
Proliferation of actors involved in
activities.

ARl ol N

space

Need for a Compulsory, Permanent and Sectorialised
Mechanism

The reasons for a compulsory and permanent institution

are four-fold:

1. A compulsory, permanent institution will ensure the
certainty that disputes will be settled and the rule of
law enforced within a flexible framework.

2. Given the high risks and unequal bargaining
positions 1n space activities, disputing parties should
not be allowed to opt out of peacefully settling their
disputes.

3. A compulsory, permanent institution ensures the
certainty of the law and prevents against the
fragmentation of international space law.

4. A compulsory, permanent institution will be allowed
to build up its legitimacy and jurisprudence, which is
essential for confidence building.

Special Criteria for a Dispute Settlement Mechanism
for Space Activities

It is submitted that for any dispute settlement mechanism
to be effective and workable in relation to disputes arising
from space activities, it has to take into account several
factors that may not be present in other motre generalized
forms of dispute settlement machinery. These factors
include
1. The need for the declaration and creation of the
law;
2. An overarching and universal jurisdiction to
consider any and all factors potentially involved in
the dispute;
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3. The special requirements of /focus standi necessary
for the myriad actors involved in space activities;

4. A heightened requirement of flexibility to deal with
eapidly evolving political, economic, technical and
other contexts;

5. The capacity to include technical and economic
competencies into  the dispute  settlement
procedure;

6. The need for efficiency in the settlement of
disputes and the possibility of requests for rapid
provisional measures to be ordered and enforced;
and

7. The assurance that any settlement achieved is
practically applicable and enforceable.

PROPOSAL: THE MULTI-DOOR
COURTHOUSE FOR OUTER SPACE™

Origins of the Multi-Door Courthouse

Alternative dispute resolution (ADR) has become popular
in many domestic jutisdictions.” The muld-door
courthouse concept grew out of the ADR movement. The
multi-door courthouse has been tested in domestic
jurisdictions in the United Kingdom and patts of the
United States,” and has been implemented in Australia,
Canada, New Zealand, Singapore and other parts for the
Commonwealth.”® Analogies should not be too freely
framed between ADR in the domestic and international
arenas. In domestic jurisdictions the purpose has been to
seek informal alternatives to adjudication. These
alternatives range from inter-party negotiation without
third party intervention to binding third party arbitration.
In international law the focus is on developing political
will and other incentives to have recourse to permanent
and mandatory dispute setdement methods.”? It is
submitted however, that there are lessons learnt in the
domestic context that are applicable on the international
and transnational plane of dispute settlement.

It is proposed that an adapted version of multi-door
courthouse is perhaps the most fitting step in the
evolution of dispute resolution in international space law.
The multi-door courthouse is a multifaceted dispute
settlement centre. It recognizes that particular cases,
violations and disputants may be suited to particular
dispute settlement methods. As options of advocacy and
dispute resolution mechanisms proliferate, choosing the
correct option becomes a problem in itself. The multi-
door courthouse, in which these considerations are
analyzed and diverted to the appropriate dispute
resolution methods, has been an answer to this problem.”®
In this approach, disputants are channelled by intake
screening to the correct “doot” in the courthouse. The
courthouse would make all dispute resolution services
available under one roof, including the initial intake
screening. The aims of the multi-door courthouse are to
inform the parties of the available alternatives, to assist

them in choosing the approptiate mechanism for their
particular dispute, and to provide the mechanism to settle
the dispute. Compliance with the intake official's referrals
could be voluntary or compulsory.

Proposed Structure of the Multi-Doot Courthouse for
Outer Space Disputes

Figure 1 descnbes the proposed structure of the Multi-
Door Courthouse for Outer Space Disputes. Parties may
avail themselves of the system by

1. depositing instruments of accession to the multi-door
courthouse system,

2. including clauses in bilateral or multlateral
agreements agreeing to resort to the system in the
case of a dispute arising, or

3. submitting a dispute to it on an ad hoc basis as and
when such disputes may arise.

At the point of accession or submission of disputes,
parties will independently indicate their preferred means
of dispute settlement. Upon the submission of a dispute,
parties ate required to submit a confidendal compromis
together with their separate preliminary submissions on
the case. Additionally, they are to submit a confidential
statement of any political, economic, technical or other
interests they may conceive from their perspective of the
dispute. These documents will be passed through an
interdisciplinary expert panel consisting of an odd number
between three and five members for inidal screening.

Based on these documents and their assessment of the
dispute in its entirety, the expert panel will recommend a
method of dispute settlement from a gradated scale. If the
pardes did not initially decide upon the same method of
dispute settlement upon submission, the dispute is
submitted to this recommended mechanism for
setdement. This is done with the understanding that
should this fail to resolve the dispute satisfactorily within
a stipulated timeframe; the dispute will be re-submitted to
the panel's next choice of dispute settlement method. This
next choice will be further along the gradated scale
towards binding third party dispute settlement.
Experience in international law has shown that the
possibility of submitting the dispute to binding third party
dispute settlement plays a significant role in motivating
parties to come to an eatly resolution of the dispute. If
this second recommended method fails again, then the
dispute would be compulsorily submitted to binding third
party settlement such as arbitration. Of course the initial
screening process will also consider factors such as the
impact of the decision on third parties and the
development of international law. Should the outcome of
the dispute potentially have less minor repercussions on
these issues, then a public, binding method may be
recommended from the start instead.
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Dispute arises {A) Paities (with / without 1he help of lawyers) submit dispute and
preferred dispate settlement mechanism to multi-deor connthouse.

y

(B Sereening Process: Multi-door courthouse personnel sort disputes
without reference o parties” proposed dispute setilement mechanism.

y

(Cy Screening Issue 1 Is there a public interest for a legal precedent regarding the issues in the dispute at hand?

-
Yes No

(D1} Adjudication (D2} Sereening 1ssue 2: Did the parties agree on the same dispute

settlement mechanism?
RESOLUTION
Yes No
(E1) Dispute settleinent via mechanism chosen {E2) Either
by the parties (1} Choice of mechanism male by average

quantized method dependant on parties” choice: or

(2} Multi-door courthouse sereened choice
offered to partes
RESOLUTION No resolution /\

RESOLUTION No resolution

¥

{Fy Move up quantum on gradated scale of dispute
settlement mechanisms to a more binding mechanisim

A
RESOLUTION No resolution

(G) Move up quantum on gradated seale of dispute
settlement mechanism 10 a more binding mechanism,
cither hinding arbitration or adjudication

./

RESOLUTION

Figure 1: The Proposed Structure for the Multi-Door
Courthouse Mechanism for Dispute Settlement in
International Space Law
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The parties must undertake in good faith to give effect to
the settlement of the dispute. The multi-door courthouse
also comprises a three-prong approach to enforcement, as
well as procedures for interim measures if necessary. In
summary these enforcement mechanisms are
1. Verification; consisting of

a. Treaty compliance regimes;

b. Inspection panels and party reports;
2. Supervision; consisting of

a. Good offices of the UN Secretary-General;

b. Compensation Commissions; and in the last resort

c. Referral of the dispute via the UN Secretary-

General to the UN Security Council.

3.  Procedural issues in settlement enforcement.
The multi-door courthouse should also provide facilities
for confidence-building measures such as conflict
avoidance mechanisms and a reasoned ongoing review of
its own operations.

The Case for the Multi-Door Courthouse for Quter
Space Disputes

The following is a summary of the case for the multi-door
courthouse system as the most viable permanent dispute
settlement mechanism for disputes relating to outer space:

1. The Multi-doot Courthouse system allows for the
progressive evolution of the law relating to activities in
outer space.

a. The Multi-door Courthouse system protects the
special character of space law as a unique hybrid of
public and private laws both at the international and
domestic level.

b. It ensures the continued and relevant advancement
of space law with ambient developments in its
operational field.

c. It prevents the fragmentation of the field of space
law and ensures a coherent, relevant legal framework
for space activities.

2. The Multi-door Courthouse system is suited to the
rapidly- evolving and multi-faceted factual matrix of
activities in outer space.

a. The Multi-door Courthouse system provides the
technical, economic and scientific competence
necessary in the multi-disciplinary environment of
space activities.

b.It ensures the possibility of /eus standi for the
disparate parties that may become involved in
disputes concerning activities in outer space.

c. It allows the prospect of “suiting the forum to the
fuss” and tailoring the dispute settlement process to
the distinctive characteristics of the particular dispute.

3. The Multi-door Coutthouse system allows for greater
efficiency and party satisfaction in the resolution of
disputes, which in turn ensures a greater compliance
and enforcement rate of settlements rendered.

a. The Mult-door Courthouse system grants greater
party access and involvement with the dispute
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settlement process, thus increasing the likelihood of
party satisfaction with the process and its outcome.
b.It ensures a guaranteed resoluton of the dispute
through the most non-coercive means possible whilst
safeguarding any public interest issues involved.
c. It provides one of the best means to keep the peace
in outer space.

CONCLUSION

The new global scenario facing space activities demands
effective means of maintaining the peace. Securing
stability, predictability and equality is necessary for the
equitable use and exploraton of outer space for the
benefit of Humanity. The formulation of solutions to
current global challenges promotes the role of law in the
maintenance of transnational and international peace and
security. Substantive law presents the appropriate riposte
only through the creative and effective use of procedural

legal devices.

In order to establish adequate and meaningful dispute
settlement procedures, law-making and enforcement
processes are of great importance. Law-making must be
legitimate and acceptable to the parties concerned.
Further, it has to occur in a timely and efficient fashion.
This allows the evolution of the law to pace ambient
developments in the related field, a consideration of
particular significance in the rapidly evolving field of
space activities. Enforcement mechanisms render legal
principles and settlements tangible. Adequate supervisory,
verification and non-compliance mechanisms must be put
in place to ensure that the practical applicability of dispute
settlement is not lost due to actors' potential frippery and
malapropism.

Of particular interest is the standing and role of non-State
actors in the international community and the outer space
arena. In the context of the protection of communal
interests and basic legal principles in outer space, these
non-State actors are an important basic element. Aside
from the increasingly active and interventionist role of
non-State actors in outer space, this group of actors
illustrate that a truly transnational system of dispute
settlement and decision-making must be developed for
the legal framewotk to remain relevant.

With its lack of an established dispute settlement
mechanism, space law provides the opportunity for legal
creativity and courage to work on a clean slate. The task at
hand is to fashion a viable device for dispute settlement
that represents a definite progression in the evolutionary
ladder of international dispute settlement. One small step
for space law could well be a giant leap for international
law. Within the realities of the current global matrix, a
common effort taken with equal doses of idealism and
pragmatism can realize a more secure world built on the
twin-tree principles of peace and cooperation. A novel yet
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workable dispute settlement mechanism will provide the
Calacirian — “passage” — for Humanity’s peaceful use and
exploration of the brilliant, delicate infinity of outer space.
“...through the Calacirian

to hidden land forlorn he went.””

Copyright by the author. Published by the American Institute
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