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ABSTRACT

Beginning with the rise of the modern sovereign State and particularly in the 20" century
the observance of the rule of law for States — later for all subjects of international law - has
become increasingly important. It was basically the idea that all subjects of international
law should be subject to (international) law because the law would guarantee that not the
economically or militarily superior power would govern, but that all States would be treated
- more or less - equally. The norms of international law are so to say rules for the
international power game. Only if States undertake to solve all their conflicts by abstaining
from using force and instead observe the rule of law there is a chance for international law
to be accepted and for the weaker States to maintain and survive. The observance of the
rule of law is thus also crucial for the future of the international community as a whole.

Space law as a branch of international law takes part in the need to closely follow the rule
of law. Regrettably we can observe with an increasing speed a decreasing respect for the
legal rules. Already the five international space law conventions enjoyed an ever
decreasing number of ratifications. Moreover, in more recent times, the space law
community even starts to totally abstain from any legally binding rules, but to resort to the
so called “soft law” of United Nations General Assembly resolutions. The current peek of
this development is that by way of an unbinding UN General Assembly resolution, hard
international law of the five space treaties has been (re-)interpreted.

This paper will have a look into the consequences of the decreasing observance of the rule
of law for outer space activities, but also for the international community as a whole. in this
context it will be asked which negative consequences the denial of this observance will
have for the space law community as well as for the international legal community as a
whole.

INTRODUCTION Haven School of Prof. Myres McDougal

and Associates®, there is no question

The rule of law is an achievement of among international legal scholars as well
modern times.! Regardless of the various as in the community of States that to
approaches to international law — be they honour the rule of law in international
informed by rather positivist thinking like relations is a considerable achievement.
Herbert Hart® or Hans Kelsen®, be they of Law delimits the competence of States. It
a more natural law’s point of view,* or be is more or less the agreement of States,
they policy-oriented like the famous New and of course of other subjects of
international law, that their international
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modern international law.® Whereas with
the inception of the modern international
system after the Westphalian Peace in
the 17" century, still the use of force was
the dominant means for international
relations, this has considerably changed
after 300 years. Namely the United
Nations Charter in 1945 almost
abandoned any use of force reducing it to
matters of self-defence (Art. 51 of the UN
Charter) or allowing the use of force only
after a decision of the Security Council in
accordance with Chapter VIl of the
Charter has been taken.” As will be
described later, making thus the use of
force the exception rather than the rule
has important consequences for the rule
of law.

After 1945, new legal rules were
introduced concerning the use of territory
or with regard to the common spaces.
This basically meant a refraining from the
exercise of sovereignty in so-called
common spaces like the Deep Sea Bed
or the High Seas or Antarctica, or, most
importantly in this respect, outer space
and on celestial bodies. In the UN era,
States and other subjects of international
law have pledged to settle all their
international relations by legal, thus
peaceful means and by doing so to
honour international law. It is therefore of
utmost importance to closely observe the
rule of law in that the solutions for all
main conflicts are incorporated in the
legal rules determining the behaviour of
States and international organizations.

it is that aspect that we are interested in
the following paper. What will be
described is a development with regard to
the legal relations of outer space activities
that clearly shows many crucial rules for
outer space activities being not governed
any longer by hard international law.
Rather, rules are implemented that aim to
avoid any legally binding character. All
this is seen as a considerable deviation
from the observance of the rule of law.
And this deviation asks for consequences
of such non-observance. It is thus
submitted that the current development
actually means a deviation from the rule
of law and answers shall be given with
regard to future prospects for the rules for

352

outer space activities. This will finally
allow for an assessment of where we
stand with regard to international relations
with regard to outer space activities.

MAIN PART: DEVELOPMENTS

1. The Function of Law in the
International Community

After the establishment of the United
Nations Organisation in 1945 it was clear
that a much stricter observance of the
rule of law with regard to international
relations should take place.® The
prohibition of the use of force with the few
exceptions mentioned above had a signal
function for international relations.
Moreover, the UN era gave rise to many
more areas to become subject of
international legal regulation. To mention
only a few, there was the vast field of
human  rights®,  of  international
environmental law'™, of international
economic law'", of the law of the common
spaces like the High Seas and the Deep
Sea Bed', of Antarctica and outer
space', and a considerable part of
international humanitarian law through
the Geneva Conventions of 1977'° that
came into being only after 1945. In
general we can say that in an enormous
way international relations were made
subject to legal regulation. This was the
case notwithstanding the fact that even
the United Nations Organisation could not
overcome one major systemic weakness
of international law. Of course, any
question of enforcement of international
law is still problematic due to the missing
of a central enforcement agent leaving
enforcement of international legal rules in
a decentralized way to the States.'® Still,
a growing variety of international tribunals
symbolize in an intensity that cannot be
overlooked any longer a general
tendency to create agents for the
enforcement of international legal rules.
Besides the International Court of Justice
and some regional courts like the
European, African and American Courts
of Human Rights, and the European
Court of Justice, we find at the universal
level the Law of the Sea Tribunal, the
WTO Panels and the Appellate Body, the
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International Criminal Court as well as,
with a more limited scope the Yugoslav
and Ruanda Tribunals. Also a discussion
on the creation of an international court
on environmental matters is taking
place.'” This clearly shows that the
tendency towards a ‘“legalisation” of
international relations is precisely giving
governments the opportunity to settle
their conflicts by legal means. And this all
is a development within the UN era after
1945. Of course, there are problems, but
this shows very clearly the general
tendency of framing international relations
against the possibility to honour
international law. Of course, one may
also ask the question how much
judgements of these tribunals are fully
enforceable. But as a whole, the
tendency of a grater “legalisation” just
described holds true for international
relations.

2. Law-Making with Regard to
International Space Activities: From Hard
Law to “Soft Law”

As is well known international legal
relations with regard to space activities
started relatively early after the inception
of the space age with the launch of the
first artificial satellite Sputnik 1.'® Already
in 1957, major decisions were taken by
the international community. The first
decision was that, of course, the major
space powers of that time, the then
Soviet Union and the United States,
wanted to have legal rules governing
outer space activities. Moreover, they
wanted to have those rules, although
leaving the most crucial decisions to their
bilateral decision-making, being decided
in a multilateral scenario, namely the
United Nations. This led to the creation of
the United Nations Committee on the
Peaceful Uses of Outer Space as a
special committee to the United Nations
General Assembly in 1959."°

2.1.  The work of this Committee had at
the beginning been remarkably
successful. Five international conventions
were negotiated by this Committee and
later adopted by the United Nations
General Assembly. We can thus speak of
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a first phase of law-making for outer
space activities that lasted from the late
1950ies to 1979. Here, firstly the very
important Magna Charta for outer space
activities, the Outer Space Treaty of
1967, was adopted. This important
international agreement as is well known
lays down all the main principles for outer
space activities.? It does so in a rather
general way giving leeway for States and
other actors to develop on these legal
rules. It has so far been proven to be
flexible enough to basically serve the
purpose of governing international space
activities. Major principles as the freedom
for outer space activities in terms of
research, exploration and use (Art. 1
OST), the prohibition of the making of
claims of sovereignty to areas of outer
space and on celestial bodies (Art. 2
OST), the principles of registration,
liability and assistance (Art. 5, 7, 8 OST),
some rather rudimentary rules on the
protection of the environment (Art. 9
OST) make this international agreement
really a very important legal contribution.
it is, moreover, widely accepted that
having now 98 ratifications though this is
only a little more than half of the
members of the international community,
is a considerable number because all the
main space powers as most of the States
whose interests are mostly affected are
member of this club of treaty parties.

Although the three following international

conventions, namely the Rescue
Convention of 1968, the Liability
Convention of 1972, and the Registration
Convention of 1975 were not so

successful in terms of membership, they
can nevertheless be regarded as
concretizing general principles  of
international space law. In this regard
they are also major contributions to the
governance of the rule of law. In the
Rescue Agreement?!, major principles of
rendering assistance to astronauts in
distress are laid down. Moreover, the
Liability Convention of 1972% has laid
down rather innovative principles in that it
contains the principle of strict liability for
States for damages caused by space
objects on the Earth or in the air (Art. 2
LiabC). Finally, the  Registration
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Convention of 1995% makes a first
attempt to come up with the major rules
for the registration of space objects in an
international as well as a national register
(Art. 2 and 3 RegC). As of 1 January
2008, the Rescue Agreement has got 90
ratifications  whereas the Liability
Convention had 86 and the Registration
Convention 51 ratifications. This is, of
course, particularly in case of the
Registration Convention, not a very high
number, but it is with regard to the very
special focus of outer space activities still
considerable.

The crisis of international taw-making with
regard to outer space activities began
with the negotiation of the Moon
Agreement that was eventually agreed
upon in 1979.%* Here, space legislation
became heavily affected by the general
discussion about a new international
economic order.®® This international
discussion that was the result of a
decolonization process bringing about the
numerical majority for developing
countries in the UN General Assembly
and their - sometimes violent — request
for more participation in international law-
making. This led to the result that also
international common spaces like the
High Seas and the Deep Sea Bed or
even outer space were at the beginning
subjected to principles that aimed at
contributing to the interests of so-called
developing countries. One could very
clearly see the consequences in the Law
of the Sea Convention that was
negotiated between 1973 and 1982.% Its
Part XI on the exploitation of the Deep
Sea Bed as well as the respective Annex
VIl to the Law of the Sea Convention
contained in its original feature the
famous provision that the Deep Sea Bed
and its resources were the “common
heritage of mankind”. This basically
meant that developed States were put
under a legal obligation to transfer
technology to developing countries in
order to enable them to actively
participate in Deep Sea Bed mining
activites and moreover that an
International Deep Sea Bed Authority was
established for the distribution of mining
rights for manganese noodles in the Deep
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Sea Bed. This rather rigid approach,
putting enormous restrictions on the
freedom of States and private enterprises
with regard to mining activities, was
however later considerably reduced by an
Amending Protocol to the Montego Bay
Convention in 1994.#” The language of
the common heritage of mankind was just
a symbol for the motives of developing
countries and their effort for participatory
rights.?® It consequently also affected the
negotiations on the Moon Agreement and
became an integral part of this
Agreement in its Article 11. The Moon
and its resources are considered to be

the common heritage of mankind
whereby, interestingly enough, only very
rudimentary details about the

consequences of this declaration to the
common heritage of mankind are
contained in the Moon Agreement.?
Nevertheless, this was reason enough for
major industrialized countries to totally
disagree and refrain from their signature
as well as the ratification of this
Agreement. And it also meant the end of
the 20 years phase of international treaty-
making for outer space activities. Until
now, the Moon Agreement has got only
13 ratifications, none of them being the
ratification of a major space power.

2.2.  What followed then as a second
phase approximately from 1980 to 1995
was the refraining from the adoption of
international agreements and the
orientation towards the adoption of United
Nations General Assembly Resolutions.
That was the case in 1982 with regard to
satellite broadcasting, i.e. on the field of
international direct telecommunications
where a set of legal principles was
established.®® It was, furthermore the
case in 1986 with regard to the United
Nations Principles on Remote Sensing.*’
And it was, thirdly, the case in 1992 with
regard to the Principles on the Use of
Nuclear Power Sources.> The idea
behind all these sets of principles was
certainly that they wanted to cover
specific areas of outer space activities
and describe the legal rules for such
activities. These rules are less general
than the international agreements and
they are all focussed on specific fields of
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outer space activities. Nevertheless, it is
well known that United Nations Géneral
Assembly Resolutions do not possess
legally binding character.*® This is so
because the United Nations General
Assembly has no law-making power. A
resolution is a recommendation that can
certainly reflect some State practice. But
it has certainly not the same character as
international treaty law. For example, one
can now very seriously doubt that the
direct broadcasting by satellites’ legal
principles of 1982 still reflect international
State practice with regard to these
satellites in the era of global
communications that we have in the early
21% century. Moreover, major parts of the
Principles on Remote Sensing cannot live
up any longer to the era of
commercialization that is presently
characteristic for our times. We can thus
summarize that this second phase
brought a certain deviation from the strict
observance of the rule of law.

23. A third phase that started
approximately around 1995 and lasts until
today is now characterized by a
development that can give rise to even
more serious concern. Starting in the
early 1990ies in the aftermath of the
struggle for the new international
economic order, an effot for a
reinterpretation of Article | para. 1 of the
Outer Space Treaty had been made.*
The principle - known as the common
benefit principle of Art. | para. 1 of the
Outer Space Treaty - is rather difficult to
interpret because it lacks preciseness.*®
This was deliberately done in that the
Outer Space Treaty in its Article | para. 1
says that the exploration and use of outer
space shall be made for the benefit of all
mankind. It was thus not clear whether
this rule would contain an obligation to
share military and particularly economic
advantages derived from outer space
activities. Under the request of
developing countries, the United Nations
Committee on the Peaceful Uses of Outer
Space deliberated for quite some time
and concluded in 1996 in a resolution

some  major principles for the
interpretation of Article | para. 1 of the
Outer  Space  Treaty.*®  These
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interpretations contained as a general
direction the reiteration of the freedom of
States to determine which States they
would like to cooperate with and how they
would distribute the benefits and the
results gained by their own space
activities. But the interesting point is that
for the first time, the United Nations
General Assembly adopted a resolution
to reinterpret international treaty law,
namely Article | para. 1 of the Outer
Space Treaty.

Moreover, in 2004, after lengthy and
complicated deliberations, a resolution
was adopted that came up with a
reinterpretation of one of the key notions
of outer space legislation, namely the
notion of “launching state”.* It had
become clear that the notion of
“launching state” as is contained in the
Liability Convention as well as in the
Registration Convention did not fully pay
tribute to all arising problems, namely
with regard to private space activities.
And again it is important to see that the

United Nations General Assembly
resoted to a legally non-binding
resolution for the reinterpretation of this
key notion of international space
legislation.

Finally, in 2007, the United Nations

General Assembly adopted a resolution
on restating some major principles for the
registration of space objects.*® That was
considered necessary because such
State parties did not pay tribute to the
major obligation of international space
law to register each of their objects
launched into outer space in a national as
well as in an international register.*
Moreover, problems with regard to private
space activities concerning registration
gave also rise to make this new move.

What is now interesting with regard to this
investigation is that this third still
continuing phase is a totally new attempt
to (re-)interpret international treaty law for
outer space activities by non-binding
United Nations General Assembly
resolutions. And this exactly gives rise to
further concerns with regard to the rule of
law as will be shown in the following.
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3. Observations

With regard to these developments, some
observations are necessary. We see that
there is a slow but clear deviation from
hard international law via the making of
legally non-binding rules for specific
space activities towards the
reinterpretation of legally binding rules by
non-binding legal rules. We must thus
first ask the question whether this in fact
means such a weakening of the rule of
law.

In this paper the submission is made that
this in fact means such a weakening. It is
different whether strict treaty law
obligations are incumbent upon States or
whether there is the adoption of United
Nations General Assembly resolutions
that are precisely not legally binding. In
the realm of legally non-binding rules, no
State is under a strict obligation to honour
international law. Even if one would
strengthen the argument like is very often
done that the consecutive and repetitious
mentioning of certain rules in legally non-
binding UNGA resolutions could amount
to the creation of (new) international
custom,*’ there is no doubt about the fact
that the deviation from a certain custom is
much more difficuit to prove than a
deviation from strict treaty rules. Thus,
the point is that not only the clear
preference of adopting legal principles in
the form of the United Nations General
Assembly resolutions covering various
fields like direct broadcasting satellites,
remote sensing or nuclear power sources
is a weakening rule of law. More severely,
the (re-)interpretation of binding
international treaty law by non-binding
UNGO resolutions is a very serious
deviation from the rule of law. The
statement of people involved in the work
of the UNCOPOQOUS that nothing else than
non-binding  resolutions  could Dbe
successful is significant in itself for this
regrettable development.

It can also be compared with other
developments that shall be briefly
mentioned here. First of all, the
observance of the international legal duty
to register international objects and to
furnish information about the object and
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purpose of such space object with regard
to the national and international registers
is very weak.*' This gave precisely rise to
the fact that the United Nations General
Assembly tried to come up with some
precision as contained in UNGA
resolution 62/191 of 17 December 2007.

The second development of interest is
that, until now, regrettably, there is no
governmental statement concerning the
unilateral claims of individuals to plots on
the Moon. It was only a — obviously non-
binding — declaration of the Board of
Directors of the International Institute of
Space Law*? that made it clear that these
individual claims are totally unjustified
under and are even against international
law. But it is interesting that the
respective State whose individual has
made such claim did not object to this
behaviour although it had infringed deeply
upon international legal rules.

And finally, it is interesting to observe that
according to Article 18 of the Moon
Agreement, 10 years after the entry into
force of the Moon Agreement which took
place in 1984 — the question of the review
of the Agreement should have been
included on the Agenda of the United
Nations General Assembly in order to
consider whether the Agreement would
require  revision.  Although  much
opposition was heard in international
legal circles against the existence of the
Moon Agreement, the natural means for
expressing this concern, namely the
putting of the Agreement on the Agenda
of the United Nations General Assembly,
was never undertaken.

One can, therefore, clearly say that today
the observance of the international rule of
law is in a severe crisis with regard to
outer space activities.

CONCLUSION

As had been shown in the beginning, the
observance of the rule of law is crucial for
international relations. This is also true for
outer space activities. All countries, be
they small or be they big, should observe
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international of

character.

agreements binding

In the future, at least two developments
give rise to strongly appeal to a more
close observance of the international rule
of law: These developments are the
growing trend to more private space
activities that should encourage more
international and particularly more
national space legislation. It should be up
to the United Nations as has been done
very generally by its Legal Subcommittee
to take up this development and to
encourage the drafting of more national
space legislation. Also in the field of
national space legislation, States can in
their own interest demonstrate that they
prefer legal regulation over a non-
regulated area. A drafting of a model law
would e.g. give the possibility to States to
draft their national laws against the
background of such a model as a good
example.*®

Moreover and perhaps even more
importantly, the United Nations
Committee on the Peaceful Uses of Outer
Space has taken up the extremely
important question of space debris on its
Agenda with a view to consider its legal
regulation as well in the course of these
deliberations some time later. It is clear
from any scientific report that the solution
of the problem of space debris ailso by
legal means will be decisive for the future
of all outer space activities because such
regulation can preserve the outer space
environment for such activities. It would
thus be of utmost importance to end the
negotiations on space debris with a
legally binding instrument and not just
with a non-binding United Nations
General Assembly resolution.

With such a move, the international
community could prove that it would be
willing to live up again to the observance
of the rule of law which is probably the
most important development of modern
international law also in the 21% century.
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