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Abstract 

The inclusion of cross-waivers of liability is a matter of practice in contracts for space 
services and may be required under domestic law. The incorporation of waivers between 
the carrier and the space tourist is not explicitly required under US federal law, however, 
several states with an interest in developing spaceports have passed laws imposing this 
explicit requirement, such as Virginia and more recently in Florida. Following the 
decisions in Lexington Insurance v Mc Donnell Douglas, Appalachian Insurance v 
McDonnell Douglas and Martin Marietta v Intelsat, it emerged that where the contract is 
individually negotiated between parties with equivalent specialist knowledge, the waiver 
will exclude all liability, including that arising in tort. However, the current industry 
indications favour the use of standard form contracts for space tourists. Furthermore the 
parties will not necessarily be of equal bargaining power or have equivalent specialist 
knowledge. This leaves some scope for reliance on equitable doctrines, particularly that 
of unconscionability. This paper will address the value of unconscionability for space 
tourists. It will address its potential in challenging waivers and evaluate the results 
against the potential of the doctrine for space tourists taking similar action in EU 
common law for a. 

INTRODUCTION 

Waivers' and cross waivers of liability by 
contract are common in space activities as 
and between parties at both national and 
international level and may be mandatory 
the case of the former.2 Such waivers may 
be included in contracts of carriage of 
persons through space. The space tourism 
industry is set to move beyond the 
pioneering phase within the coming 
decade, with firms such as Virgin Galactic 
contracting directly with space tourists or 
Space Launch Activities Act 1984 4 as 
firms, such as Space Adventures, acting as 
intermediaries. The U.S. Commercial 
amended in 1988 5 provides for mandatory 
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waivers in §70112(b) 6 between the US 
Federal Government, its contractors, 
subcontractors, licensees and permittees. 
The Commercial Space Launch 
Amendments Act 2004 extended this 
requirement to spaceflight participants. 
The obligation does not extend specifically 
to the carrier or licensee. Nonetheless, 
there is an emerging trend in national 
space law regimes to now expressly 
require the incorporation of such a clause, 
particularly in those states seeking to 
develop spaceports, such as Virginia, 
Florida. This paper will address the value 
of the doctrine of unconscionability 
developed by Equity for space tourists. It 
will address its potential in challenging 
waivers under US federal law, the state 
law of Virginia and Florida and the 
proposed law in New Mexico. 
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THE US COMMERCIAL SPACE LAUNCH 
ACTIVITIES ACT 1984 

The U.S. Commercial Space Launch 
Activities Act 1984, as amended, was 
aimed at fostering the private commercial 
space industry.7 It limited exposure to 
liability through both waivers and the 
creation of limitations on the amount of 
insurance or demonstrated financial 

g 

responsibility required. The waiver, as set 
out under §70112(b) requires a launch or 
reentry license issued or transferred to 
contain a provision requiring the licensee 
or transferee to make a reciprocal waiver 
of claims with "its contractors, 
subcontractors, and customers, and 
contractors and subcontractors of the 
customers, involved in launch or reentry 
services under which each party to the 
waiver agrees to be responsible for 
property damage or loss it sustains, or for 
personal injury to, death of, or property 
damage or loss sustained by its own 
employees resulting from an activity 
carried out under the applicable license." 
The launch, reentry and/or operation of a 
space object and a launch or reentry site is 
licensed by the Federal Aviation 
Administration under authority granted to 
the Secretary for Transportation under the 
1984 Act and subsequently delegated to it, 
however the Associate Administrator for 
Commercial Space Transportation is the 
licensing authority. Each party to the 
waiver agrees to be responsible for 
property damage or loss it sustains, or for 
personal injury to, death of, or property 
damage or loss sustained by its own 
employees resulting from an activity 
carried out under the applicable licence. In 
tandem with the reciprocal waiver 
requirements are mandatory insurance 
requirements. The licensee or transferee of 
the licence is also required to obtain 
liability insurance or demonstrate financial 
responsibility in amounts to compensate 
for the maximum probable loss from 
claims by a third party for death, bodily 
injury, or property damage or loss 

resulting from an activity carried out under 
the licence and the US Government 
against a person for damage or loss to 
Government property resulting from an 
activity carried out under the licence. 
Section 70112(a)(3) limits the total 
amount of claims relating to the launch or 
the reentry for which the licensee or 
transferee must demonstrate financial 
responsibility or against which he/she 
must insure to $500m for third party 
claims, $100m for damage to government 
property or the maximum liability 
insurance available.9 

THE COMMERCIAL SPACE LAUNCH 
AMENDMENT ACT 2004 

The 1984 Act was been amended in 2004 
by the Commercial Space Launch 
Amendment Act. 1 0 The 2004 Act extended 
the requirement for the execution of 
reciprocal waivers to space tourists, or 
'space flight participants' but only 
between the Government and the 
spaceflight participant and not between 
spaceflight participants and permittees or 
licensees. States are not permitted to adopt 
any measures inconsistent with this" but 
may adopt more stringent measures.1 2 The 
CSLAA recognizes the commercial 
spaceflight industry is distinct from the 
aviation industry and vests its regulation in 
a single body. It states that "the goal of 
safely opening space to the American 
people ... should guide Federal space 
investments, policies, and regulations." A 
"space flight participant" is defined as "an 
individual, who is not crew, carried within 
a launch vehicle or reentry vehicle". The 
passengers may have to undergo "an 
appropriate physical examination prior to a 
launch or re-entry" and meet "reasonable 
requirements... including medical and 
training requirements" where the Secretary 
of Transportation has provided for such by 
regulations. The CSLAA states that: "the 
regulatory standards governing human 
space flight must evolve as the industry 
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matures so that regulations neither stifle 
technology development nor expose crew 
or space flight participants to avoidable 
risks as the public comes to expect greater 
safety for crew and space flight 
participants from the industry." The 
regulations, entitled Human Spaceflight 
Requirements for Crew and Spaceflight 
Participants, were adopted by the AST in 
December 2006. The Act precludes the 
formulation by the AST from adopting 
vehicle safety regulations until 2012. The 
combination of the waiver requirements 
and this Act brings private space carriage 
for persons, with regard to the Federal 
Government, outside of the theory of 
liability and within the theory of 
insurance.13 

CROSS-WAIVERS INTERPRETED 

waiver of liability which also excluded 
claims in subrogation. The Indonesian-
owned communications company, 
Perumtel, had agreed to take the risk of 
loss of the satellite in exchange for a lower 
satellite. Perumtel assumed the risk of loss 
expressly and had obtained insurance in 
order to cover this risk. Mc Donnell 
Douglas sought unsuccessfully to argue 
that the plaintiffs could not recover on the 
basis of this risk assumption that and on 
account of the interparty waivers. The 
Court found however, that the specific 
allocation of risk did not preclude a 
negligence action under state law. The jury 
however found that the defendant was not 
liable in negligence on the evidence 
though the manufacturer of the satellite 
was found in breach of a warranty relating 
to the payload assist module. As Showalter 
observes: 

Lexington Insurance v. Mc Donnell 
Douglas14 was one of the first cases to 
analyses the mandatory waiver clause. Six 
insurance companies sued the 
manufacturer and subcontractors in 
subrogation actions to recover the money 
paid to the owners where a defect in a 
payload assist module resulted in the 
inability of the Westar VI and the Palapa 
B-2 satellites to perform their 
telecommunications functions. The 
subrogation suite concerning Westar IV 
was dismissed owing to the inclusion of a 
disclaimer within the contract and a clause 
disallowing any subrogation suite. This 
clause was not present in the Palapa B-2 
contract and the case proceeded to the 
jury. The plaintiffs argued that the 
defendants had been negligent in the 
design, manufacturing and testing of the 
exit cones of the satellite and for the 
failure to warn of the risks to the owners. 
The contract with McDonnell Douglas 
contained an exclusion clause for 
negligence which also covered the 
subcontractors. The launch contract 
between the Indonesian Government and 
NASA contained a no-fault inter-party 

Aside from being the first space 
injury trial in the United States, 
Lexington illustrates an 
unwillingness to allow freely 
negotiated contractual limitations on 
liability to preclude a negligence 
action. 

WAVING THE FLAG OF 
UNCONSCIONABILTY 

Equity refers to the rules developed by the 
Courts of Chancery to mitigate the harsh 
rigors of the common law. Wquity 
"[came] to the rescue whenever parties to 
a contract have not met upon equal 
terms".15 This may have been due to one 
party to the transaction being at a special 
disadvantage in dealing with the other 
because of illness, 1 6 ignorance, 
inexperience, impaired faculties or 'other 
circumstances affecting his ability to 
conserve his own interests'. 
Unconscionability was raised in the 
subsequent case of Appalachian Insurance 

18 

v. Mc Donnell Douglas which again 
concerned the loss of Westar VI. The trial 
Court ruled that the contract between 

This article from International Institute of Space Law is published by Eleven international publishing and made available to anonieme bezoeker



Western Union and McDonnell Douglas 
prevented Appalachian Insurance from 
suing McDonnell (the contractor), Morton 
Thicol and Hitco (the subcontractors). 
Before the Court of Appeal it was argued 
that the waiver was unenforceable for 
unconscionability (as codified in s. 1670.5 
of the Civil Code). 1 9 The Court accepted 
that the doctrine contained both procedural 

20 
and substantive elements with the 
procedural element focusing on both 
oppression "arising from an inequality of 
bargaining power which results in no 
equal negotiation"21 and surprise, that is, 
"the extent to which the supposedly 
agreed-upon terms of the bargain are 
hidden in a prolix printed form drafted by 
the party seeking to enforce the disputed 
terms."22 Appalachian sought 
unsuccessfully to persuade the Court to 
adopt its earlier reasoning in A. & M 
Produce Co. v. FMC Corp.: 

"Of course the mere fact that a 
contract term is not read or 
understood by the nondrafting party 
or that the drafting party occupies a 
superior bargaining position will not 
authorize a court to refuse to enforce 
the contract. Although an argument 
can be made that contract terms not 
actively negotiated between the 
parties fall outside the 'circle of 
assent' which constitutes the actual 
agreement, commercial practicalities 
dictate that unbargained-for terms 
only be denied enforcement where 
they are also substantively 
unreasonable. One commentator has 
pointed out, however, that, '. . . 
unconscionability turns not only on a 
"one-sided" result, but also on an 
absence of "justification" for it[,]' 
which is only to say that substantive 
unconscionability must be evaluated 
as of the time the contract was made. 
The most detailed and specific 
commentaries observe that a contract 
is largely an allocation of risks 
between the parties, and therefore 

that a contractual term is 
substantively suspect if it reallocates 
the risks of the bargain in an 
objectively unreasonable or 
unexpected manner. But not all 
unreasonable risk reallocations are 
unconscionable; rather, 
enforceability of the clause is tied to 
the procedural aspects of 
unconscionability such that the 
greater the unfair surprise or 
inequality of bargaining power, the 
less unreasonable the risk 
reallocation which will be 
tolerated."23 

Appalachian sought to argue that the 
procedural element of unconscionability 
was present as McDonnell Douglas had an 
absolute monopoly and had used that 
power to insulate it against liability. 
However, the Court rejected this argument 
on the facts. The argument that there was 
substantive unconscionability as the 
provision was not consistent with industry 
practice also failed on the facts. 
Significantly the Court acknowledged the 
distinction between unconscionability in a 
consumer contract for a mass-produced 
product as in A&M Produce and the facts 
here: 

Here, the contract was not a 
standardized printed form for the sale 
of a mass-produced product; here the 
contract was negotiated. It involved 
specialized services and new 
technology developed in a "high risk 
business." Western Union was not an 
inexperienced buyer who had to rely 
on McDonnell Douglas's 
representations; Western Union was a 
large, sophisticated corporation 
experienced in launching 
telecommunications satellites. Western 
Union was further given periodic 
progress reports, including reports of 
two test failures of the Star 48 motor. 
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In this context, of a highly specialized, 
risky new technology, it was not 
commercially unreasonable for the 
parties to agree Western Union would 
obtain insurance to protect it against 
the risk of loss rather than to have 
McDonnell Douglas warrant 
performance of the upper stage rocket. 
As a practical matter, it was a question 
of whether Western Union wanted to 
directly pay for insurance by obtaining 
insurance itself or indirectly pay for 
insurance by requiring McDonnell 
Douglas obtain the insurance and give 
a warranty. It was reasonable for 
Western Union to agree to obtain its 
own insurance directly rather than to 
pay an increased contract price which 
would include McDonnell Douglas's 
costs in administering the insurance for 
Western Union's benefit. We do not 
find any unconscionability existing in 
articles 7 and 14 of the Western Union 
and McDonnell Douglas." 

This still left open the possibility of 
arguing that there was unconscionability 
where a standardized contract for space 
carriage of persons between the contractor 
and consumer when the space tourism 
industry is sufficiently developed. 

WAVING A WHITE FLAG? 

The matter of cross-waivers arose for 
consideration again in Martin Marietta v. 
Intelsat.24 Martin Marietta had contracted 
with the defendant to launch two satellites 
into orbit for $112m each. The first 
satellite failed to reach the correct orbit 
owing to a difficulty following the launch 
which hampered efforts for payload 
separation. Martin Marietta sought a 
declaratory judgment finding them 
relieved of liability owing to the inclusion 
of the waiver. The argument by Intelsat 
that waivers for gross negligence were 
contrary to public policy was rejected on 
the ground that it was contrary to 
congressional intent. The history of the 

1984 Act showed that all claims in tort 
arising from the launch were to be 
excluded by the waivers. 2 5 Liability in tort 
could only attach where there was an 
additional duty outside of the launch 
contract. The Court accepted that the 
requirements were necessary where 
commercial ventures had difficulty 
affording insurance to guard against tort 
actions. 

Showalter describes the case as a 
"departure" from NASA policy as seen in 
Lexington21 although it is the first case to 
interpret the provisions of the 1984 Act as 
amended. However the Court also noted 
that it deferred to the language of the 
contract as both parties were equally 
sophisticated in the allocation of risk. 
There was no 'vulnerable party' to be 
found and so the argument for negligent 
misrepresentation after the signing of the 
contract was rejected. It is still possible 
that the Courts may have been open to 
allowing tort actions where a vulnerable 
party such as a consumer existed, 
however, with the passing of the 
Commercial Space Act 2004 which 
extended the requirement of reciprocal 
waivers of claims to be executed between 
crew and other space flight participants 
and Federal Government, congressional 
intent would appear to have the same 
objectives in mind with regard to space 
flight participants. 

However, federal law does not require a 
waiver between a carrier and a space flight 
participant/space tourist, any 
congressional intent argument would be 
only of limited persuasive analogical 
value. Nonetheless, national space laws 
may still require the inclusion of such 
waivers. Indeed, the FAA in its Quarterly 
Launch Report observed: 

Although the CSLAA does not 
protect launch providers 
explicitly from space flight 
participants' claims of liability, 
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the industry is not defenseless. 
Properly constructed waivers are 
now used successfully by other 
recreational activity industries 
and can also be used by the 
personal space flight industry. 
Further, the opportunity to lobby 
for state legislative protection is 
still available. Considering the 
strong public support enjoyed by 
the commercial space industry, 
creating a system of waivers 
seems to be quite an achievable 
task.2 8 

NATIONAL SPACE LAW 

Virginia was the first state to create a 
framework to deal with space tourist 
liability with the intention of bolstering the 
prospects of its spaceport industry. Florida 
followed suit shortly after and New 
Mexico has tabled a bill this year to the 
same end. Virginia's Spaceflight 
Liabilities and Immunities Act will be 
effective for six years from July 1 s t 2007 
and proposes that space flight participants 
sign a warning excluding liability. The 
minimum warning provided in the Act is: 

WARNING AND 
ACKNOWLEDGEMENT: I 
understand and acknowledge that, 
under Virginia law, there is no civil 
liability for bodily injury, including 
death, emotional injury, or 
property damage sustained by a 
participant in spaceflight activities 
provided by a spaceflight entity if 
such injury or damage results from 
the risks of the spaceflight 
activity.... I understand and 
acknowledge that I am 
participating in spaceflight 
activities at my own risk. I have 
been given the opportunity to 
consult with an attorney before 
signing this statement.30 

The definitions in the Act mirror those set 
down in federal law. A participant is 
therefore "an individual, who is not crew, 
carried within a launch vehicle or re-entry 
vehicle" while spaceflight activities 
include activities involved in the 
preparation of a launch/re-entry vehicle 
and payload, crew (including crew 
training), or spaceflight participant, if any, 
for launch/re-entry and the conduct of a 
launch/re-entry. This is wider than earlier 
drafts which were limited to suborbital 
flight. A 'spaceflight entity' for these 
purposes is "any public or private entity 
holding, either directly or through a 
corporate subsidiary or parent, a license, 
permit, or other authorization issued by the 
Federal Aviation Administration [FAA] 
pursuant to the Federal Space Launch 
Amendments Act" and includes "any 
manufacturer or supplier of components, 
services, or vehicles that have been 
reviewed by the US FAA as part of issuing 
such a license, permit, or authorization". 
Therefore the protection of the waiver 
extends beyond the carrier but also to 
manufacturers and suppliers. Significantly, 
there is no exclusion or limit of liability of 
a spaceflight entity if the spaceflight entity 
"commits an act or omission that 
constitutes gross negligence evidencing 
wilful or wanton disregard for the safety of 
the participant, and that act or omission 
proximately causes a participant injury or 
intentionally causes a participant injury". 
Other than where these exceptions arise a 
spaceflight entity will not be liable for 
injury to or death of a participant resulting 
from the inherent risks of spaceflight 
launch activities where the warning above 
has been distributed and signed. No 
participant or participant's representative is 
"authorized to maintain an action against 
or recover from a spaceflight entity for a 
participant injury that resulted from the 
risks of spaceflight activities."32 These 
provisions are explicitly stated to be in 
addition to any other limitations provided 
by law. 3 3 
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FLORIDA'S INFORMED CONSENT TO 
SPACEFLIGHT ACT 3 4 

Florida's efforts were modelled on the 
Virginian Act. It was effective from 
October 1 s t, 2008 and expires October 2 n d , 
2018. 3 5 The Act applies to sub-orbital 
flights only and also utilises the federal 
definitions of spaceflight participant and 
spaceflight activities.3 6 Only such 
spaceflight entities that hold a licence 
from the Federal Aviation Authority may 
avail of the release of liability provided for 
by the Act. It precludes liability for injury 
to or death of a participant resulting from 
the inherent risks of spaceflight 
activities.3 7 The Act also provides a 
minimum statutory warning to be 
included: 

WARNING: Under Florida Law 
there is no liability for an injury to 
or death of a participant in a 
spaceflight activity provided by a 
spaceflight entity if such injury or 
death results from the inherent 
risks of the spaceflight activity. 
Inherent risks of spaceflight 
activity include, among others, 
risks of injury to land, equipment, 
persons and animals, as well as the 
potential for you to act in a 
negligent manner that may 
contribute to your injury or death. 
You are assuming the risk of 
participating in this spaceflight 

T O 

activity. 

Failure to comply with the warning 
statement requirements will prevent a 
spaceflight entity from invoking the 
privileges of immunity provided by the 
Act. 3 9 However, the Act does not prevent 
or limit the liability of a spaceflight entity 
for injury, damage or death caused to a 
spaceflight participant if the spaceflight 
entity commits an act or omission that 
constitutes gross negligence or wilful or 
wanton disregard for the safety of the 
participant40 or has actual knowledge or 

reasonably should have known of a 
dangerous condition on the land or in the 
facilities4 1 or equipment used in the 
spaceflight activities. Nor will the Act 
preclude liability for intentional injuries 
the participant. 

NEW MEXICO'S PROPOSED SPACE FLIGHT 
LIABILITY AND IMMUNITY ACT 

New Mexico introduced this bill on 
January 13 t h, 2009. Its current draft43 

provides for the same definitions of 
spaceflight participant and activities as 
found in federal law 4 4 and a similar 
definition of spaceflight entities as found 
in Virginia's Act. 4 5 It also provides a 
minimum statutory warning in the 
following terms: 

WARNING AND 
ACKNOWLEDGMENT: I 
understand and acknowledge that, 
under New Mexico law, there is no 
civil liability for bodily injury, 
including death, emotional injury 
or property damage, sustained by a 
participant in space flight activities 
provided by a space flight entity if 
such injury or damage results from 
the risks of the space flight 
activity. I have given my informed 
consent to participate in space 
flight activities after receiving a 
description of the risks of space 
flight activities as required by 
federal law pursuant to 49 U.S.C. 
Section 70105 and 14 C.F.R. 
Section 460.45. The consent that I 
have given acknowledges that the 
risks of space flight activities 
include, but are not limited to, risks 
of bodily injury, including death, 
emotional injury and property 
damage. I understand and 
acknowledge that I am 
participating in space flight 
activities at my own risk. I have 
been given the opportunity to 
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consult with an attorney before 
signing this statement 46 

As with the other state laws, a failure to 
comply with the requirements concerning 
the warning statement will prevent a space 
flight entity from invoking the privileges 
of immunity of the Bill. 4 Also, like the 
Virginian and Florida measures, the Bill 
will neither prevent nor limit the liability 
of a space flight entity for injury if the 
space flight entity where it commits an act 
or omission that constitutes gross 
negligence evidencing willful or wanton 
disregard for the safety of a participant48 

or intentionally causes a participant 
injury.49 Unlike the Florida statute 
however, there is no actual or constructive 
knowledge of danger condition precluding 
immunity. 

EFFECTIVE WAIVERS 

In order for a waiver to be successfully 
relied on by a permittee, licensee or 
carrier,50 it must "be conspicuous,51 

readable, unmistakable, unequivocal 
and clear 54,. 55 If it fails to meet any of 
these requirements, it will be ineffective. 
Therefore it must state with a high level of 
particularity and specificity5 6 the intention 
to release5 and exonerate from liability,58 

which liability is to be avoided 5 9 (such as 
the negligent behaviour60), the conduct of 
the defendant causing harm excluded,6 1 

the intention of each party62 and that the 
protection the waiver provides 
unequivocally.63 In addition, the 
spaceflight participant should be put on 
notice to the nature and the significance of 
the clause. 6 4 Waivers are strictly construed 
in favour of the waiving party. Adherence 
to or inclusion of the statutory waivers set 
out above clearly meet these requirements. 
Furthermore, where claims of third parties 
are considered derivative rather than 
independent of the spaceflight 
participant's rights for example the loss of 
consortium, these too would also be 
excluded by operation of the waiver 

VOLENTI 

Even if unconscionability arguments could 
be made out, it is equally likely that a 
defence of volenti could also be made out. 
Volenti arises "when a person voluntarily 
exposes their self or their property to a 
known and appreciated danger due to the 
negligence of another.66 In U.S. law, this 
will operate to shield against liability for 
most acts of negligence of the permittee or 
licensee. 6 7 It is highly likely that those 
permittees and licensees that have adhered 
to the federal pre-contractual disclosure 
requirements and the informed consent 
procedures at federal level and, where 
applicable, state level, will successfully be 
able to rely on the defence. 

INFORMED CONSENT PROCEDURES 

The CSLAA provides for extensive pre-
contractual disclosure requirements on 
both the Secretary and the holder of the 
license or permit. It requires the holder of 
the licence or permit to inform the space 
flight participant in writing about the risks 
of the launch and re-entry, including the 
safety record of the launch or re-entry 
vehicle type. In addition, the Secretary has 
an obligation to disclose in writing any 
relevant information related to risk or 
probable loss during each phase of flight 
gathered by him/her. The holder of the 
licence or permit must inform the space 
flight participant in writing, prior to 
receiving any compensation from that 
space flight participant or (in the case of a 
space flight participant not providing 
compensation) otherwise concluding any 
agreement to fly that space flight 
participant, that the United States 
Government has not certified the launch 
vehicle as safe for carrying crew or space 
flight participants. Under the CSLAA, the 
space flight participant must provide 
written informed consent to participate in 
launch and re-entry and written 
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certification of compliance with any 
regulations promulgated by the Secretary. 

National law may also set out additional 
informed consent procedures. The New 
Mexico Bill provides that there is no 
liability for an injury to a spaceflight 
participant arising from the risks of space 
flight activities provided that they have 
been informed of the risks of space flight 
activities as required by the Bill itself and 
federal law and the participant has given 
informed consent that they are voluntarily 
participating in space flight activities after 
having been informed of the risks of those 
activities. 

UNCONSCIONABILITY AND EC MEMBER 
STATES 

Currently there is no EC regulation of 
space carriage contracts. EC law and 
objectives would be in harmony with the 
approach of Federal law, specifically in 
relation to pre-disclosure requirements, 
which is in-line with the consumer's right 
to information. However, in the absence of 
regulation regarding waivers, it is likely 
that their inclusion in a contract subject to 
EC jurisdiction would be held void and the 
clause severed as unfair under the Unfair 
Terms Directive 6 9 in the absence of a 
specific legislative provision permitting it. 
Additional or alternate arguments could 
also be made on the ground of 
unconscionability in common law fora. 
The benefit of relying on the doctrine is 
that its application would be unfettered by 
the scope of the directive. But even 
applied successfully, it unlikely that a 
plaintiff would win where there has been a 
signed consent; it is likely that such cases 
will turn on whether the consent was 
informed or not. 

CONCLUSION 

Federal law requires the inclusion of 
cross-waivers of liability between Federal 
Government and spaceflight participants. 

The interpretation of these clauses 
suggests that they would preclude claims 
of a spaceflight participant grounded in 
tort - negligence and gross negligence 
alike. This is so notwithstanding the 
different bargaining positions of the 
parties vis-a-vis contract for satellite 
contracts and the envisaged use of 
standard form contracts given the 
emphasis placed on congressional intent in 
the most recent authority. The only claims 
that may then be made against Federal 
Government are those that arise out of an 
additional duty or independent claims of 
third parties, such as those of a spouse of 
an injured spaceflight participant. 
However, as federal law does not require 
waivers between carriers and spaceflight 
participants, the focus shifts to the effect 
of national laws. Where national laws 
specifically requires the waiver and where 
it complies with the requirements of the 
parent Act and the pre-contractual 
disclosure requirements and informed 
consent procedure have been adhered to, 
then such waivers will be interpreted to 
properly exclude tortious claims. 
However, Virginian and Florida law do 
not exclude claims in gross negligence or 
intentional acts. Furthermore, Florida law 
would appear to waive only those claims 
arising because of an injury owing to 'the 
inherent risks of spaceflight'. It may be 
possible to include a more stringent waiver 
than that envisaged by national law that 
closes these gaps. Whether such an 
extension to waivers would be upheld by 
the Courts of those states remains to be 
tested but the legislation specifically states 
that the statutory warning is the minimum. 
However, where there has been no 
statutory intervention, it would appear that 
such waivers, certainly an extended waiver 
precluding claims arising in gross 
negligence and from the actualisation of 
risks outside of those inherent in 
spaceflight, would be subject to the normal 
challenges and may be held ineffective as 
being void as contrary to public policy. In 
such cases, it is likely that a carrier will 
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rely on a defence of volenti and is likely to 
be successful. In short, where there has 
been compliance with the disclosure 
requirements of federal law and the 
informed consent procedures, it is unlikely 
that liability would be imposed even if a 
waiver could be successfully voided and 
severed from the contract of carriage. 

While there is no equivalent provisions at 
EC level to those in federal law, waivers 
included in contracts subject to EC 
member state jurisdiction may be 
challenged as unfair terms. The benefit of 
the doctrine is that it would apply more 
widely that that of 'unfairness'. However, 
even in such cases where held applicable 
and duly applied, an informed consent will 
defeat a plaintiff's tort claim. 
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