
IAC-10.E7.2.11 

TIDYING UP THE MOON TREATY PRIOR TO CONSTRUCTION 

Session: 2 30 Years of the Moon Agreement: Perspectives 
Symposium: E7 53rd COLLOQUIUM ON THE LAW OF OUTER SPACE 

Prof. Edythe E. Weeks, Webster University 
St. Louis, Missouri, USA; edytheweeks59@webster.edu 

Melissa Kemper Force, Esq., Leiden University L L M (Air and Space Law, Adv.) Candidate 
The Netherlands, MelissaKForce@aol.com 

ABSTRACT 

As nations and corporations actualize plans to travel to, establish operations and build bases on the Moon, the low level 
of international acceptance of the Moon Treaty is likely to become the subject of concern. This paper will analyze and 
discuss key points likely to arise in formulating rules relating to acceptable use of the Moon and its natural resources. 
Historical models demonstrate that competing desires for the precious natural resources and preferred strategic locations 
can be the source of intense international conflict. The paper will critically analyze whether recent developments 
regarding space law have had any impact on clarifying where key actors stand regarding the Moon Treaty. International 
law regarding the Moon must be cleaned up and clarified before Moon activities begin. This paper will collect, evaluate, 
survey, retrieve and report on opinions and views held by various members of the IISL for answers to tough questions 
regarding the lack of agreement on various Moon Treaty provisions such as the Common Heritage of Mankind concept. 
These combined insights will be organized and structured to serve as an aid to understanding necessary key features for 
the future design, adoption and implementation of an international regime to govern the freedom of use and how rules 
can be created to ensure activities on the Moon benefit all humankind. The paper will also discuss key issues regarding 
protection of the environment, sustainability and how to take early measures and to instill norms for the long-term 
preservation and protections of the Moon environment and other parts of outer space. 

1. INTRODUCTION 

Perhaps in recognition of Arthur C, Clarke's view that 
"The moon is the first milestone on the road to the 
stars", most spacefaring powers, including China, the 
European Union, India, Japan, the Russian Federation 
and the United States, has articulated a plan to perform 
activities on the Moon.' For many decades, research 
and development projects have been investigating the 
existence, nature and quantity of resources on the 
Moon." Soon a wealth of information will confirm 
whether the risk is worth the investment in pursuing 
those resources. 

Going to the Moon, whether to establish a settlement 
for living, mining, studying, or launching to other parts 
of the cosmos, will entail scrutiny of the legal 
framework. This structure must be in place before 
those missions are actualized not only to provide the 
security and clarity necessary for prospective 
investment in commercial endeavors to come to 
fruition in the first place, but to establish the basic 

system of rights, claims, obligations and liabilities to 
govern use of the Moon and its resources once we get 
there. None of these fundamental provisions currently 
exist as a matter of general international law. 

The Outer Space Treaty, the basis of space law, has 
only generally applicable provisions that were never 
intended to establish the legal basis of property rights 
and responsibilities on the Moon. The Moon Treaty, 
which does have provisions specific to the Moon, has 
been preempted of any true authority due to 
disagreements in ideology and a lack of clarity in 
certain key provisions. Yet, despite its faults, the Moon 
Treaty is the most logical starting point to develop this 
framework - either as a new treaty, an amendment of 
the existing treaty, or a new non-UN negotiated treaty. 

International space law has evolved since the era 
during which the Moon Treaty was first tested, when a 
belief that a common heritage doctrine was absolutely 
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necessary to protect developing states. The intervening 
thirty years has seen both (or all) sides of the common 
heritage doctrine compromise and evolve in ways we 
never thought possible. Now, the spirit of the common 
heritage doctrine is given more effect than insistence 
on ideological consistency. We have the benefit of 
three decades of intimate, thorough analysis of its key 
provisions and hindsight in refashioning them to suit 
our current political and economic climate. The key 
emphasis now is on usage of space for the benefit of all 
and this evolution provides us with the opportunity we 
need to refashion the Moon Treaty into a document that 
actually has a chance to earn the allegiance of a 
preponderance weight of states. 

2. GENERAL ISSUES ATTENDING 
SETTLEMENT ON THE MOON 

2.1 Private Property Ownership 

No one disputes that the Outer Space Treaty'" prohibits 
any nation from owning territory on the Moon. But 
there are two schools of thought whether private parties 
(non-sovereign individuals or entities) can own 
celestial real estate. 

One school contends that the bar against owning 
extraterrestrial territory applies only to sovereign 
nations because Article II of the Outer Space Treaty 
prohibits specifically and only national appropriation.'" 
By virtue of its absence, proponents of this position 
argue that private appropriation is not forbidden." 

The other school argues that the Outer Space Treaty 
forbids all claims of ownership, noting that Article VI 
makes each nation internationally responsible for the 
activities of its nationals in outer space."' Thus, 
activities of private parties are national activities, so a 
bar to national appropriation by Article II includes 
private appropriation, since that would be a national 
activity."" Since there is no territorial jurisdiction in 
outer space, there can be no private ownership, as this 
would presuppose the existence of a territorial 
sovereign competent to confer a title."'" 

The view of private ownership as permissible is 
"generally less accepted'"" and most scholars agree the 
bar to appropriation by States extends to private 
nationals." Nevertheless, a legal foundation regulating 
property rights must make clear what is forbidden. If 
for no other reason, private parties should be prohibited 
from appropriating celestial real property to prevent 
rogue States from circumventing treaty obligations by 
delegating their authority."' 

2.2 Exploiting Natural Resources 

Exploiting natural lunar resources, including "helium
s ' ' , " " is another potential reason to go to the Moon. One 
space entrepreneur, Jim Benson, whose company is 
responsible for designing the hybrid rocket motors that 
won the $10 million dollar X Prize in 2004, was known 
for keeping an asteroid chunk of iron-nickel on his 
desk which had a "very rough street value" of $80 
trillion."'" But the exploitation of lunar resources 
encompasses more than mined minerals, sent back to 
Earth for consumption; it includes the use of lunar 
substances to support manned and unmanned activities 
on the lunar surface and to facilitate their return to 
Earth or beyond."1" 

Apart from the economic and engineering problems of 
transportation, extraction and processing which must 
be overcome before exploitation becomes a reality, the 
question of legal property rights attaching to the 
resources, technology and products resulting therefrom 
must be clarified. 

2.3 Environmental and Public Health Concerns 

The development of outer space is likely to create new 
environmental damage, including the known hazards of 
space debris, radioactive and electromagnetic wastes, 
contamination caused by toxic substances,"" "forward" 
contamination (microorganisms from Earth carried to 
other celestial bodies, distorting their natural condition) 
and "back" contamination (microorganisms brought to 
the Earth or its atmosphere from outer space).""' 

Man has increased the level of attention paid to 
protecting the environment, promotion of sustainable 
development and human health risks on Earth.""" 
However, current space law fails to offer satisfactory 
protection to the space environment.""'" The Outer 
Space Treaty does not effectively address 
environmental issues;"'" its Article IX provision is 
limited to general and vague terms with no legal teeth -
"pursue studies", "conduct exploration" of the Moon 
"so as to avoid its harmful contamination"."" But those 
concerns are addressed in the Moon Treaty, Article 7, 
paragraph 1, which states: 

In exploring and using the Moon, States 
Parties shall take measures to prevent the 
disruption of the existing balance of its 
environment, whether by introducing 
adverse changes in that environment, by 
its harmful contamination through the 
introduction of extra-environmental 
matter or otherwise. States Parties shall 
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also take measures to avoid harmfully 
affecting the environment of the Earth 
through the introduction of extraterrestrial 
matter or otherwise. 

Paragraph 2 of that provision requires, inter alia, notice 
to the U N Secretary-General of all "placements by 
them of radioactive materials on the Moon and of the 
purposes of such placements." Nothing like these 
protections is offered in the Outer Space Treaty. 

The widespread international practice of articulating 
concerns and establishing norms for environmental 
protection on Earth should be extrapolated into 
discussions regarding outer space.""1 The principles 
and policies adopted in the Rio Convention and other 
declarations could, in conjunction with the language of 
Article 7 of the Moon Treaty, provide a starting point 
for establishing environmental protection guidelines for 
developing the Moon. 

3. IS THE MOON TREATY GENERAL 
INTERNATIONAL LAW? 

3.1 Current Status of the Moon Treaty 

International space law is grounded upon five treaties 
enacted under the auspices of the United Nations 
(hereafter, UN).""" The Outer Space Treaty (the 
"Magna Charta" of space law"""1) has garnered 100 
ratifications and the Rescue Agreement and Liability 
Convention are nearly as successful, with 91 and 88, 
respectively.""" Although the Registration Convention 
lags behind with only 53 ratifications, it and the other 
treaties are international hits in comparison to the 
meager 13 ratifications attracted by the Moon Treaty, 
none of which is spacefaring."xv Four countries 
(including France and India) have signed, but not 
ratified, the treaty and are not bound by its provisions. 
They have merely an obligation to refrain from acts 
that would defeat the object of the treaty until its 
provisions have attained the force of customary 
international law."x v i 

3.2 Treaty Provisions can become General 
International Law 

Treaties are sources of international law but, as 
contracts, bind only the parties that sign them. Thus, 
none of the five outer space treaties are general 
international law, per se, in the sense that they confer 
rights or impose obligations on all (non-party) subjects 
of a legal system."""" However, nothing precludes a 
rule set forth in a treaty from becoming binding upon 
non-party states as a customary rule of international 

law (or "general international law.")""™1 

In order to become general international law, what is 
required is a concurrence of parallel opinions of states 
in sufficient (not unanimous) numbers to constitute a 
general concurrence on what the law is, not only as 
among themselves, but in respect of all subjects of the 
international legal system.""1" The important thing to 
remember, in the context of the Moon Treaty, is that 

In reality, in the making of rules of general 
international law, ... it is always the will of 
the dominant section that prevails. ... 
Basically, the dominant section consists of 
those who have the capability, the intention, 
and the determination of making their will 
prevail.""" 

Although a treaty is binding only on the parties to it, 
some provisions can metamorphose into a general rule 
of law. Thus, for example, the nonappropriation 
provision in Article II of the Outer Space Treaty 
requires not only States that are disposed to observe 
Article II, but especially States which are able, willing, 
and determined enough to challenge anyone who 
attempts to appropriate any portion of the Moon. 

3.3 Some Outer Space Treaty Provisions May Be 
Achieved the Status of General International Law 

Though both the Outer Space and Moon Treaties were 
approved by U N consensus and both came into force, 
the Outer Space Treaty provisions are more likely to 
become general international law because they required 
the ratifications of the Soviet Union, the United 
Kingdom and the United States - all from the 
"dominant" section (in the context of outer space). 
Thus, using the above example, the nonappropriation 
provision could credibly become a rule of general 
international law once the treaty was ratified by those 
three states simultaneously, not because there were 17 
parties to it instead of only 5 for the Moon Treaty, but 
because acceptance by the US and the Soviet Union is 
critical. In contrast, the Moon Treaty did not require 
the ratification of any specific State (and never 
received a ratification from the "dominant" section) so, 
even though it legally "entered into force", its 
provisions did not transform into general international 
law. 

3.4 Moon Treaty Provisions are not General 
International Law 

Given the status of the two treaties that are relevant to 
dictating rights on the Moon, in particular, it is 
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probably fair to say that the only recognized law 
governing resources on the Moon is the Outer Space 
Treaty.1""" The Legal Subcommittee of the Committee 
on the Peaceful Uses of Outer Space implicitly 
recognized the Moon Treaty's general irrelevance in 
today's space law jurisprudence when it formed a 
Working Group to explore, among other things, its 
meager ratification.xxx" As a result in 2008, seven of the 
ratifying States submitted a joint statement 
enumerating five provisions that gave the Moon Treaty 
"added value" over the Outer Space Treaty, none of 
which included its raison d'etre**"'"- the exploitation of 
natural resources in Article 11. 

Instead of addressing the single largest issue inhibiting 
broad acceptance of the treaty, the "common heritage 
of mankind" concept in Article H )

X X X I V the joint 
statement defended Article 11 on grounds that it gave 
permission to exploit the Moon's natural resources as 
long as the exploitation is "subject to respect for 
article II of the Outer Space Treaty"*™" The failure to 
articulate exactly what that means is the essence of 
why the provision has made spacefaring countries 
reluctant to sign on to it: Its sponsors will not explicate 
the extent to which it does (or does not) effect a 
redistribution of profits or proprietary resource 
extraction technology. 

The nebulous concept of "common heritage" and its 
association with community property ideology 
contributed to suspicions that ratification would result 
in an obligation to establish a future regime inimical to 
spacefaring interests that invested the money and took 
the risks to reap the rewards of space.x x x v l As a result, 
none of the states likely to be on the "giving" end of 
the distribution ratified the Treaty. Nevertheless, the 
Moony Treaty - unlike the Outer Space Treaty - has 
many provisions that specifically relate to rights on the 
Moon and if we can come to terms with the underlying 
bases for dissatisfaction with provisions that foreclosed 
its general acceptance, we may be able to elaborate 
more broadly agreeable provisions going forward. 

4. THE MOON TREATY'S PROBLEMATIC 
PROVISIONS 

The core provision of the Moon Treaty is Article 11 
which provides that the Moon and its natural resources 
are the "common heritage of mankind" and, in 
accordance, States "undertake" to establish an 
international regime to govern the exploitation of the 
Moon's natural resources "as such exploitation is about 
to become feasible." The main purposes of the future 
regime include "an equitable sharing in the benefits 

derived from the resources, whereby the interests and 
needs of the developing countries as well as the efforts 
of those countries which have contributed either 
directly or indirectly to the exploration of the Moon 
shall be given special consideration." 

Ambiguities abound. Numerous terms are undefined, 
including the namesake concept, "common heritage of 
mankind" (hereafter, common heritage); which are 
"developing countries;" how is "equitable sharing" 
defined and when does "benefit sharing" commence? 
These terms require definitional clarity to bring about 
the certainty required for commercial outer space 
activity. x x x v i i 

4.1 The Common Heritage Concept 

The first draft of the Moon Treaty submitted in 1970 by 
Argentina was supported by Egypt, India and the 
United States. It declared the Moon's natural resources 
"the common heritage of mankind, the benefits of 
which should be made available to all peoples, taking 
into account the need to promote the attainment of 
higher standards of living and conditions of economic 
and social progress and development. x x x v " ' Although 
negotiators ultimately succeeded in 1979 in obtaining 
consensus by limiting the "common heritage" concept 
to "expression in the provisions of this Agreement" 
(i.e., excluding Law of the Sea negotiations), not much 
of substance changed ideologically from its inception. 

Developed nations suspect that the common heritage 
doctrine inhibits commercial development of outer 
space,x x x , x particularly in view of its "socialist" 
common property elements and implicit aura of wealth 
redistribution accompanying the phrase, "sharing in the 
benefits."xl They generally prefer a less direct 
interpretation of "sharing," along lines that allow 
appropriation and exploitation as long as mankind 
benefits in some way."'1 The benefits of the heritage to 
be shared lay in the access to the resources, not 
necessarily the funding or the technology to exploit 
them. Developing nations favor an interpretation of 
common heritage to embrace equitable distribution not 
based on contribution or effort, but with management 
by a trustworthy group possessing rights to distribute 
those resources in a way that will account for societal 
interests and needs.xl" 

4.2 Equity and Benefit Sharing 

Equity and benefit sharing has, in the space law 
context, often received a bad rap. The truth is that 
virtually every commercial activity in every country is 
taxed. Almost every country taxes individuals and 
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businesses on earned income, on land ownership, on 
inheritance, on mining rights, on certain personal 
property products (cars, boats, cigarettes, etc.) and on 
natural resources. These taxes are used to fund social 
security, public school, fire, police, infrastructure and 
social services that better our society. There is a good 
argument that investors in space enterprise should not 
expect to have everything without sharing anything/1'" 

In recent years, developed nations have, on their own 
volition and without injury or complaint, shared 
directly or as by-products, research and access to new 
developments with the international community. 
Through these means developing countries benefit 
from weather monitoring and disaster prevention 
technologies; exhibition and donation of lunar images 
and materials; satellite telecommunications and Earth 
observation data; and distribution of public outreach 
and educational material.xhv The International 
Telecommunications Union (ITU) 1988 equitable 
distribution of orbital slot privileges has helped to 
promote international cooperation and trust. 

The point is that sharing of benefits should not be a 
litmus test for unacceptability of any regime, provision 
or protocol as it relates to prospective commercial 
development, but should (in the spirit with which it has 
been carried out in the past couple of decades) be 
considered part of each country's contribution to the 
international community. 

4.3 The International Regime 

There is a common, "knee-jerk" prejudice against the 
Moon Treaty's prospective international regime.xlv This 
is largely due to an assumption that the term, 
"undertake" means nations would be obligated (not just 
attempt) to establish a regime to carry out the purposes 
of the common heritage doctrine.xlv' The fear is that it 
creates a moratorium on any commercial activity that is 
not purely experimental to be triggered once 
exploitation becomes feasible."'"1 That is, when an 
activity becomes profitable, all work must stop until we 
agree on an international regime so that developed 
countries will be under pressure to agree to benefit 
sharing provisions they oppose. 

The fact is this provision is simply "an agreement to 
agree."xlvl" Paragraph 5 obligates the parties to 
"undertake to establish an international regime", but 
there is nothing that prohibits any developed nation (or 
developing nation, for that matter) from holding out 
until it gets a regime that serves its own purposes.xllx 

Until then, the basic principle of international law 

applies: That which is not prohibited is permitted. 
Nowhere in the treaty is the exploitation of natural 
resources prohibited in advance of establishment of a 
governing regime.1 

In any event, an international regime makes sense and 
it has generally been used with success in carrying out 
policies, procedures and claims governing the ITU, 
Antarctica, the deep seabed (see infra), the 
International Monetary Fund and others. As a practical 
matter, commercial interests would be more secure if a 
regime provided predictability to protect their rights, 
spell out their obligations and establish administration 
of claims they wish to make for natural resources. In 
addition, the regime could be a regulatory agency for 
environmental and public health concerns that are 
likely to arise due to space activities in the Moon 
environment. 

5. PROCEDURAL OPTIONS 

The bedrock of space law is the Outer Space Treaty, 
which does not specifically address the use or 
exploitation of the Moon's resources. Neither do the 
other space treaties. If we agree that an appropriate 
legal foundation governing activities on the Moon will 
be necessary and that current law is insufficient or too 
ambiguous, there are several procedural options 
available. 

5.1 Do nothing, and rely on the Outer Space Treaty 

Not much is prohibited except ownership and warfare. 
Article I of the Outer Space Treaty provides free access 
to the Moon so some might view extraction of lunar 
resources as available on a first come, first served 
basis. However, unlike the Moon Treaty, there is no 
language that distinguishes natural resources from the 
real estate that contains them. Since there is arguably a 
treaty agreement not to take ownership of such 
materials, any entity with the wherewithal to develop 
them may deduce that the uncertainties of the outcome 
do not justify the investment. Thus, spacefaring 
nations have an interest in developing a more concrete 
legal framework. 

5.2 Amend the Moon Treaty 

Article 18 of the Moon Treaty provides for a procedure 
whereby one-third of member states (in this case, five) 
may request a review conference, along with agreement 
of at least a majority (in this case, three additional 
states.) Thus, the original Moon Treaty may be altered, 
either by amendment or by adoption of a protocol. 

5.3 Negotiate a new treaty 
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Starting over with a clean slate may seem appealing but 
the increased number of countries with practical 
interests in space also increases the difficulty in 
reaching consensus.1' International space treaties are 
particularly time consuming because they involve 
unforeseeable changes in scientific and technological 
development and the increasing globalization, 
privatization and commercialization of space activities 
add to the complexity.'" 

5.4 Negotiate a non-UN Multilateral Agreement 

Such an agreement may be easier to negotiate i f there is 
an alignment of interests. For example, although the 
1998 Intergovernmental Agreement governing the 
International Space Station (ISS) took ten years to 
negotiate, it resulted in agreement among fifteen 
governments, demonstrating that divergent state 
interests can be coalesced into a common legal 
regime.'"' 

6. THE MOON TREATY fS A GOOD STARTING 
POINT 

The Moon Treaty has passed through three decades of 
atrophied neglect in a climate more interested in near 
Earth orbital concerns (telecommunications, ISS, 
remote sensing, direct broadcasting, etc.) that generally 
exclude the Moon and its prospects for commercial 
exploitation. Though the Moon Treaty is not universal 
space law authority that does not mean it is without 
significant value; its provisions are universally known 
and their strengths and weaknesses fully explored and 
debated at length, politically and academically. When 
the prospect of returning to the moon becomes a 
reality, it makes more sense to establish a legal 
framework without re-inventing the wheel. 

Political realities have changed since 1979. The 
collapse of the Soviet Union, globalization of business 
and widespread dissemination of information via the 
Internet have evoked changes in attitude. An 
appreciation of commercialization is the trend, as a 
result of the increasing profitability of space activities 
in the satellite communications industry and the high 
profile success of commercial space travel 
enterprises.hv It is a propitious time to tidy up the legal 
foundation of space law to establish certainty, 
predictability and a rational basis for risk-management 
necessary to justify the substantial financial investment 
required to make settling, mining or using the Moon's 
resources a reality and the Moon Treaty is a logical 
starting place. 

7. THE REGIME SHOULD NOT FOCUS ON 

"COMMON HERITAGE" 

Although Article 11 of the Moon Treaty appropriately 
left the nuts and bolts of the governing regime to be 
developed when the time was ripe, it was drafted in a 
way that implied acquiescence might obligate states to 
implement benefit-sharing provisions consistent with 
common heritage concepts. Rightly or wrongly, 
continued insistence on that language will end in a 
stalemate. If there is no other lesson learned from 
international treaty making, it is that without agreement 
of the principally affected parties (those with the 
wherewithal to effect travel to, mine and use of the 
Moon), there will be no treaty.'v To negotiate an 
agreement that has a chance of being authoritative 
international law, common property concepts must be 
minimized.'" 

The widely accepted "province of all mankind" 
principles in the Outer Space Treaty provide an 
opportunity to reframe the Moon Treaty provisions in a 
more universally acceptable light. There is also the 
added benefit of consistency in its substitution. As the 
man who was instrumental in negotiating the Moon 
Treaty in 1979 put it: 

While the notion of the 'province of all 
mankind' seems to echo the principle of 
the common heritage of mankind it can 
also be said that its usage in the Outer 
Space Treaty denies rather than confirms 
any perceived status of outer space as 
'common heritage of mankind'.'™ 

7.1 Now is a Propitious Time for Change 

Today, enormous advances in technology have brought 
the countries of the world into contact socially, 
economically and politically. Unfounded were fears 
that developed countries might unfairly leverage their 
economic and technological advantages to create 
wealth to the exclusion of the rest of the world. 
Instead, even the remotest parts of Africa and South 
America have access to cell phones, global positioning 
satellite technology and remote sensing data that enable 
all to lead more fulfilling lives. Many have their own 
space programs. It is perhaps because of this new 
appreciation of commercialism that the formerly tight 
grip on third world precepts governing commercial 
activities has relaxed in recent decades. 

Globalization, widespread acceptance of 
commercialization of satellite telecommunications 
industries, cell phones the Internet and other goods and 
services, and the international community's general 
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appreciation of the equitable nature of the ITU's 1988 
orbital slot allocation process, along with rising GDP 
statistics, make it reasonable to assume that today's 
international community may be more inclined to agree 
than they were in 1979. 

1.2 December 1996 Resolution 

Developing countries in today's geopolitical climate 
have lessened reliance on the common heritage 
concept. A prime example of this is the 1996 UN 
resolution, "Declaration on International Cooperation 
in the Exploration and Use of Outer Space for the 
Benefit of and in the Interest of Al l States, Taking Into 
Particular Account the Needs of Developing 
Countries." Common heritage language is 
conspicuously absent. And even though there is 
benefit sharing language, it is aspirational, not 
compulsory (spacefaring countries should contribute to 
promoting and fostering international cooperation on 
an equitable and mutually acceptable basis; attention 
should be given to the benefit and the interests of 
developing countries...)1™' The drafters seemingly 
accept the present situation in which each nation (and 
its nationals) decides for itself the meaning and 
parameters of "benefit of all mankind."I lx 

7.3 UNCLOS 

Another sign that the world is in a better mood to 
disengage from its previously polar positions is the 
metamorphosis of the U N Convention on the Law of 
the Sea (UNCLOS)'" which, as a result of significant 
renegotiations in 1994, resulted in a compromise that 
recognized political and economic reality by securing 
the rights of private and intellectual property over 
redistribution and changing the rules of exploration and 
exploitation to remove obligations to share information 
or technology.'"1 Common heritage concepts are 
present, but recessed to allow profit interests to 
flourish. 

In 1980, the primary rationale for non-ratification of 
the Moon Treaty was that the future regime would be 
dictated by the common heritage concepts in 
UNCLOS. That has all changed and we now have 
wide agreement, including by the United States (though 
it has not yet ratified it), on a detailed process, 
managed by an internationally directed group, by 
which an entity is granted limited access to resources 
that can easily be adapted to the needs of outer space. 

7.4 Emphasize Province of Mankind over Common 
Heritage Concepts 

The principle of benefit sharing is still, as it has been 
for decades, part of U N diplomacy. What has changed 
is that there is no longer an insistence that it be stated 
in language that can be interpreted as mandating a 
redistribution of material wealth.Ix" Perhaps the fears 
predicated on the evils of capitalism have been shown 
to be illusory over the past thirty years or perhaps it has 
simply become clear that wealth redistribution is a 
deal-breaker for spacefaring nations. 

In the past nations without ability to bring resources to 
market preferred an interpretation of equitable 
distribution not dependent on financial or technological 
contribution.'""' Perhaps now a modified concept of 
"sharing" - where mankind benefits by virtue of 
commercial interests bringing resources to the world 
which reduces dependence on fossil fuels, reduces 
greenhouse gasses, makes energy more widely 
available for the rest of the world - might be accepted 
now. 

Well-respected legal scholars have opined that the 
general nature of positive benefits conferred by 
commercial space activities is sufficient to satisfy the 
requirement of benefit sharing.'"'v As eventually 
conceded in UNCLOS, the entity which takes on a 
risky enterprise receives the financial benefit, but the 
world stands to benefit because space resources will 
conserve the Earth's natural resources, further 
scientific discovery, and boost the world economy. 

The focus away from common heritage language does 
not imply that free market interests should reign 
supreme. Various models of resource development 
based on first-possession principles (where claim 
validity is based on who gets there first) have been 
lobbied for years. While some proposals are well 
drawn to encourage early development, pointing out 
that virtually every nation has patent laws establishing 
rights based on the same rationale,'"" they are unlikely 
to gain broad acceptance among developing countries. 
An unabashed free market may be perceived as an 
abandonment of "province of all mankind" principles 
universally accepted as necessary for continued comity 
among nations. The challenge is to develop rules 
consistent with those principles that provide enough 
incentive to make investment in commercial ventures 
attractive. 

8. CONCLUSION 

The international space law arena is a changed one 
from the era dominated by a belief that a common 
heritage doctrine was necessary to protect developing 
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states, distrustful that developed countries would "do 
the right thing" on their own. Times have changed. 
Now, the spirit of the common heritage doctrine is 
given more effect than insistence on ideological 
consistency. Last year the International Institute of 
Space Law and the European Centre for Space Law 
held a retrospective symposium on the 30th 
Anniversary of the Moon Treaty. Invited to speak were 
space law luminaries, including one expert who 
summarized four essential elements 

. . . which at this very moment clarify the idea 
of Common Heritage of Mankind. These are: 
no State could appropriate any of those 
"spaces"; the necessary elaboration and 
application of a control and regulation 
international regime; the pacific usage, which 
means that no State should use any of these 
"spaces" for war purposes, be it collectively or 
individually; and the usage of them for the 
benefit and advantage of mankind.'xv' 

Absent is any language about "equitable sharing". 
What has replaced it is usage of those spaces for the 
benefit and advantage of all. An amendment, new 
treaty or multilateral agreement that endows mankind 
with the benefits of our genius in the use of space, as 
opposed to the material wealth to be derived therefrom, 
may have a chance of earn the preponderance of weight 
of states. 
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