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To date, China does not have a private commercial space transportation industry. However, it does have a
potential consumer market. Assume that a Chinese space tourist suffers personal or property damage as a result of
a private spaceflight and he/she or in the case of death, his/her estate will sue the space operator in mainland
China., then the most recent conflict rules of China that entered into force on April 1, 2011 will apply. The present
paper applies the Chinese conflict rules to a private spaceflight contract (PSC). It addresses the importance of the
domestic conflict rules when a Chinese citizen becomes a space tourist. On one hand the paper discusses how a
Chinese court should apply the existing domestic conflict rules in this “frontier”. The paper also analyzes the
difficulties which will arise in the law application process and provides the corresponding solutions. The author
aims at building a uniform conflict rules regime to regulate the PSC. Specifically, this paper contains an analysis of
the applicable law to the contracting capacity for a space operator, the applicable law to the legal effectiveness of a
PSC and in particular with the effect of a waiver clause in a PSC. Meanwhile, the paper argues some traditional
issues in private international law, such as characterization, the directly applicable law and public policy. Besides,
the paper notes the significance to strike an appropriate balance between the “safety” and “promotion” value,
which respectively embodies the interests of space tourists and space operator, while establishing an international
or regional conflict rules regime. The final goal of this paper is to serve as the starting point of the discussion on

the national conflict rules with regard to private spaceflight.

1. INTODUCTION should be regulated by the ISPL as long as it has
“The tide of space tourism waits for no law—but “foreign element”.

the rule of law must prevail in the exploration and use A PSC is the foundation of space tourism. Once
of outer space”." In recent years, there has been much the disputes or problems of a PSC occur, a court (or an
research on the issues of the applicability of air law arbitration agency) shall rely on certain legal norms to
and space law, registration and jurisdiction, decide the jural relation contained in a PSC between a
authorization, and liability etc. related to space tourism. space tourist and a space operator. Assuming that this
This research has been predominantly conducted from PSC has “foreign elements” (it is most likely to have
the international law perspective. However, “the rule them), and a conflict of laws might happen. Because
of law” should be consisted of not only international on one hand, there will be many “connect points”
space law, but also international space private law involved, such as the nationality nation and the
(ISPL). ISPL is a body of legal norms comprising habitual residence of the tourist, the registration nation
substantive rules and conflict rules regulating space and the licensing nation of the space operator, the
activities connected with property and personal place of the contract is signed or performed, the place
non-property relations complicated by a “foreign of court and a launching state etc. On the other hand,
element”.? Thus, a private spaceflight contract (PSC) the legal norms coming from different “connecting
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points” (countries) might have different rules as to the
same legal issue, such as jurisdiction, the character of
a PSC, the contracting capacity for the parties, the
form of a PSC, the validity of a PSC and even the
standard to define if a PSC has the “foreign elements”.
The question for the court is which law should apply
to a PSC, namely, how to define the applicable law to
aPSC.

Conlflict rule is the guidance for a court to seek for
the applicable law. However the conflict rules of
almost all the countries are formulated regardless of
space tourism. Thus difficulties will arise when space
tourism “encounters” conflict rules.

On basis of the latest Chinese Conflict rules
legislation (the LAL of China),” this paper focuses on
discussing the applicable law to characterize a PSC,
the applicable law to the contracting capacity for the
space operator and the applicable law to the legal
effectiveness of a PSC (especially to the effect of a
waiver clause). The paper also analyzes some
traditional issues in private international law, such as
characterization, the directly applicable law and public
policy. The paper states the disadvantages of the LAL
of China when it applies to a PSC and suggests
relevant solutions. Furthermore, the paper aims at
building a uniform conflict rules regime to regulate the
PSC.

1. THE APPLICABLE LAW TO THE

CHARACTERIZATION OF A PRIVATE
SPACEFLIGHT CONTRACT

ILI Characterization and the Character of a PSC.

The ultimate aim of “Characterization” or
“Classification” is to determine which conflict rule of
the forum shall apply to certain case. It is the natural
and necessary start point for the analysis of any
conflicts case. * Once a case had been characterized
as sounding in tort or contract, for example,
predetermined choice-of-law rules (conflict rules)
would then refer to “the place of injury” or “to the

place of the making of the contract”. Thus
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characterization could determine the choice of conflict
rules and affect the outcome of the litigation. °

Every legal system confers a particular legal
character on the relationships regulated by law.® That
is why there might be conflicts between the
characterizations on basis of different legal systems.
To date there are no unanimous opinion on the
character of PSC among native laws, international law
and relevant international documents. On basis of the
analysis of the provisions on forum-selection clauses
under the law of the European Union (EU), a
commentator addressed that in general a PSC is a
consumer contract. “Consumer contracts are
concluded between two persons, only one of whom is
acting outside his/her trade or profession [Art.15 (1)].
Thus, a contract between a suborbital operator, which
is a commercial company, and a SFP ®who flies for
recreational purposes is a consumer contract” °In
some circumstances, a PSC shall be deemed as a
transportation contract. In the event of a PSC has “an
inclusive price”, “provide(s) for a combination of
travel and accommodation [Art. 15(3)]'™, it shall be
recognized as a transportation contract."

Besides there has been some controversy about
how to distinguish a spaceflight contract from an air
flight contract in the absence of a clear defining point
for the "boundary" between air space and outer
space. > A clear legal distinction between these
concepts should now be properly determined. "
However, this paper here does not aim at an accurate,
extensively acceptable conclusion about the character
of a PSC, but tries to give a picture of application of
conflict rules and other native laws related to
characterizing a PSC.

The question here is which law shall apply to
characterize a PSC legal disputes or problems. The
prevailing opinion, established by Kahn and Bartin,
recommends that the question should be answered by
the internal law of the forum, '* which is also

adopted by Chinese latest conflict rules.
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ILII the Potential Problem to Characterize a PSC
According to the LAL of China
Article 8 of the LAL of China stipulates that “The

characterization of foreign-related civil relations shall

be determined by the law of forum™."> Consistent with
this stipulation, a Chinese court must apply concerned
domestic law to define the character of a PSC.
Assuming that if according to the forum law (China
law), a PSC is characterized as a consumer contract,
shall be

considered while determine the applicable law to this

then a consumer-protection principle

PSC;'if it is defined as a space transportation contract,
the general choice-of-law rules'” in contract will
apply and if it is considered as an air transportation
contract (civil aviation contract), then the relevant
international conventions at present must be taken into
account. '®

The question is there are no rules in China law
about the character or definition of PSC. Thus the
character of a PSC is still uncertain in spite of having
the clear characterization rule. The uncertainty of the
result of characterization “provides a vehicle for courts
to avoid undesirable results, by re-characterizing a
case, to which then existing choice-of-law rules would
have pointed” . "As mentioned above, the different
characterized PSC might have different conflict rules ,
different applicable laws to apply and different
outcome. In some sense, a Chinese court has a
comprehensive freedom to choose its favorite
applicable law to a PSC through characterization, at
the beginning of a case. The author calls it “applicable
law shopping”, which is totally different from “forum
shopping”, in that the latter is conducted by the parties

of contract, but the former is conducted by courts.

ILIII Solution

Whatever applicable law shopping or forum
shopping, both of them will bring negative impact to
solve the PSC disputes, in that there is always
uncertainty involved in it.

As far as a domestic court is concerned, there must
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be a principle to guide the characterization of a PSC.
In the author’s opinion, this principle is to strike an
appropriate balance between two key parameters,
“safety” and “promotion” (Principle of Balance). A
commentator stated that “(emerging) principles must
strike a balance between providing certainty and
appropriate minimum standards on the one hand, and
the protection and encouragement of innovation on the
other.”  The “safety” aims at minimizing the
potential or real damage/risk which will happen or
happened to both the contract parties and the third
party during a private spaceflight. “Promotion” means
to maximize the profits brought by the commercial

21 From

spaceflight industry. a government’s
perspective, generally speaking, ‘“safety” requires
strengthening regulation on the private spaceflight and
“promotion” indicates to release  regulation.
Apparently they are two opposed values: “safety” and
“promotion”. These are reconcilable in a long-term
sustainability development of outer space activities’
perspective. “Safety” does not only mean the personal
or property security, but also the safety of outer space
or outer space activities. A safe, well regulated outer
space is the precondition for developing the private
space activities and industry. Meanwhile, only by
promoting the private space industry can we get a
long-term development of outer space activities.
Therefore, the Principle of Balance should govern the
legal issues in connection with a PSC including the
characterization of a PSC.

Thus, when a national court decides the applicable
law to the characterization of a PSC, it should seek for
an appropriate balance between the value of safety and
promotion.”” Concretely speaking, a nation should
neither always refuse to apply the law which will
benefit for foreign space tourists nor always refuse to
apply the law which will benefit the spaceflight
industry of other countries. Obviously the former
nation would be rich with space tourists, like China.
The latter would flourish in spaceflight industry. The

author called it a world-wide balance. Accordingly,
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there’s another kind of balance named native balance.
Assume that a nation is both rich in space tourists and
space flight services. In this circumstance, this nation
must not keep changing the application of law with its
favorite results, even through which it can maximize
its national interests. In fact, the long-term national
interests are built up on basis of international
cooperation and a world-wide interests-balance. If
used as a principle to characterize the PSC, then the
balance of safety and promotion could be deemed as a
new theory for characterization matters.

As mentioned above, to characterize certain facts,
the prevailing doctrine is lex fori. Rabel and Beckett
advocated a solution to be found by means of
comparative  legal  studies  and  analytical
Jjurisprudence.™ Furthermore some argued that every
legal rule shall take its classification from the legal
system to which it belongs. This view hold that to
examine the applicability of foreign law without
reference to its classifications is to fail to look at
foreign law as it is.”* The doctrine of analytical
jurisprudence is attractive. Its terminal target is to
invent an exhaustive system of legal categories, “like
a uniform substantive law system. However, it is not
the best choice of a pragmatist because this could
hardly be achieved without alternation in the laws
themselves. The other two doctrines both lack
flexibility compared with the balance of safety and
promotion principle. The Principle of Balance is a
little abstract to apply and it should be specified
further. This principle is not limited to deal with
characterization matters but fits for the whole process
to solve the PSC disputes. This will be discussed in
more detail below.

In fact, the final solution is indeed to set up
international agreements about but not limited by the
definition or character of the PSC, yet such possibility
appears remote at present. In the author’s opinion, the
practical ~ countermeasure  against  the negative
impacts of the divergence is to formulate uniform

conflict rules about characterizing a PSC among the
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nations concerned. This question will be postponed
until the fourth part of the paper after contemplating
other issues that will be relevant in determining how
we should get the balance between “safety” and

“promotion”.

Il THE APPLICABLE IAW TO THE
CONTRACTING CAPACITY FOR PSC PARTIES
IIL.I Applicable Law to the Contracting Capacity

According to most of the contract laws in this
world, the absence of or limited contracting capacity
will lead to a void contract or a contract whose validity
to be decided. The theories about applicable law to the
contracting capacity include lex domicilii, as a
“well-recognized principle of law”, lex loci contractus
and the proper law® in the objective sense. Despite of
the differences, it is clear, at any rate, that the choice
lies between these theories.”’

In general, the parties of a PSC are the space
tourist and the spaceflight operator, accordingly the
analysis of applicable law to the contracting capacity
for PSC parties should be divided into two parts.
the

choice-of-law in contracting capacity for a space

However, from a space (law) perspective
tourist is not as specialized as for a spaceflight
operator. The former can apply the general principle
which defines the applicable law to any kinds of
contract. Whereas the latter will fall with some special
legal issues in space law, such as registration and
license. Considering this, the remainder of this part
analysis will only deal with the choice-of-law in

contracting capacity for a spaceflight operator.

IILII Potential Problems of the Application of the LAL
of China to a PSC

Here’s a hypothetical case: a Chinese tourist

signed a spaceflight contract with Virgin Galactic®®, a
space operator, which registration country is UK and
the spacecraft is launched from Curagao®, an island in
Dutch Antilles. The space port from which it is

launched belongs to Space Experience Curagao, a
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Dutch company. ** Under the Commercial Space
Launch Act, Virgin Galactic shall require a US
license.” The tourist sued Virgin Galactic because of
a contract dispute in a Chinese court and then the court
will apply the LAL of China to decide the applicable
law to the relevant legal issues including the
contracting capacity for Virgin Galactic.

According to the Art.14(1) of the LAL of China,*
the capacity for civil rights and civil conduct of a legal
person shall be determined by the law of its
registration country. The contracting capacity is
included in the capacity for civil rights and civil
conducts. Art.14(2) further stipulates that if the place
of registration and the main place of business of a
legal person are different, the law of the main place of
business can also apply.” According to the above
conflict rules, the Chinese court could apply the law of
the registration country of Virgin Galactic or the law
of'its main place of business alternatively.

As to a PSC, in most occasions, the country from
whose territory a spacecraft is launched (launching
country™) could be taken as the main place of business
of the space operator. Thus in this case, the court will
apply the law of UK or the law of Curacao to decide
the contracting capacity of Virgin Galatic.

There are three questions should be noticed here.
First, what kinds of laws in the registration country or
the main place of business should the court apply?
Second, is it proper to decide the applicable law
alternatively? Third, is there any other country should
be taken into account besides the registration country
and main place of business?

As to a general contract, the applicable law to its
contracting capacity should be kind of private
substantive law, such as contract law, civil law and
to a PSC, the

administrative law, such as special registration rules

corporation law. However as
and license rules for a spaceflight operator or a
spaceflight *must be taken into account at the same
time, in that most of its clauses are mandatory. To

break these rules, for example, to carry out private
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spaceflight or other space activities beyond the limit
approved by the license, will make a PSC void, and
even make the spaceflight operator itself be withdrew
license of launching a space object. *° Thus, the
relevant administrative law should apply to the
contracting capacity for a space operator.

There is a “directly applicable law” theory in
the

of social

Private International law, which is about

application of the mandatory rules
law—"directly applicable law”, which can apply in
foreign-related cases regardless conflict rules.”’ In the
author’s opinion, the administrative rules in a native
space law should be taken as the “directly applicable
law”.

In fact, the LAL of China has a “directly
applicable law” clause, but it stipulates that only the
mandatory rules of China could be directly applied.
¥A Chinese court has no responsibility to apply a
foreign “directly applicable law”. In this hypothetical
case, the Chinese administrative law will not apply, in
that this case is beyond the jurisdiction of the relevant
¥ Neither  the

administrative rules in the US nor the Netherland will

Chinese  administrative  law.
reply, in that they are neither the registration country
nor the main business place of Virgin Galatic. The
question is should a foreign “directly applicable law”
apply to a PSC? As far as the author is concerned, the
answer is positive. If not, there will have negative
influence on both juridical practice level and theory
level. First, a Chinese court’s judgment regardless of
other countries’ mandatory administrative laws will be
difficult to acquire the recognition and enforcement of
the courts in the corresponding countries, such as the
US and the Netherland.*® Second, to neglect the
administrative law, wherever it comes from, is not apt
to the “safety” goal from an international perspective.
A “safety” goal requires strengthening regulation on a
private spaceflight and obviously an administrative
law of a country is an effective tool to accomplish this
goal, in particularly when the country has a close

connexion with a PSC. In fact, China also can benefit
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through the strict administration on this contract, in
that China is the nationality nation of the tourist,
which might also contribute China to a “launching
state”, even if the connection is not so “close”.

Thus, the directly applicable law should not be
limited to the law of forum. In other words, a native
court should admit the extraterritorial effect of the
mandatory administrative rules in a foreign space law
and should not apply the law alternatively, but should
apply all  the
simultaneously.

The of

countries’ administrative law should directly apply

“directly  applicable  laws”

subsequent question is what kinds
here? It has to be noted that the country whose
administrative law is applied directly must have close
connection with a PSC. *' Then to what extent should
a court define the “close connection”? In the author’s
opinion, this question should be considered on an
international space law level. The standard to define
“close connection” should be the same to define a
“national activity” and a “launching state”. It is stated
in Article VI of the Treaty on Principles Governing the
Activities of States in the Exploration and Use of
Outer Space, including the Moon and Other Celestial
Bodies (the “Outer Space Treaty”) which requires
states to supervise its national space activities whether
such activity is carried out by governmental or
non-governmental activities —which must encompass
the
Convention on International Liability for Damage
Caused by Objects  (the  “Liability

Convention”)a state is liable for any damage caused by

private spaceflight activity. According to

Space

any space objects launched from that state (or whose
launch was procured by that state), including any
private space objects. Therefore a nation in connection
with the “national activity” or a state with respect to a
“launching state” has the motive and requirement to
set up administrative rules to regulate the private
spaceflight activity. Through the administrative rules a
its

nation can fulfill international obligation of

authorization and supervision and reduce the risk to
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bear international liability. Countries like these should
be deemed as having the “close connection” with a
PSC and their administrative law should apply to the
contracting capacity of a space operator, regardless the
place of court. A commentator addressed that (as to
the SXC project®) “it will be clear that the US
regulatory regime will become involved in various
manners (including the export control issues...).”*
From another perspective, it also indicates that the US
could be defined as a launching state who has
procured the launching in various manners.

It has to be noticed that the definitions of a
“national activity” and “procure launching” are still
open questions. This will not be discussed in this paper,
but at least from this we can see the interaction
between international space law and international
space private law. Some fundamental legal problems
in private law could only be solved on the
international public law level.

In a conclusion, in the hypothetical case above,
according to the exiting conflict rules, a China court
will consider the administrative law of the UK and of
the Curacao. Since there’s no space legislation in
Curacao so far, only the space law of UK will apply to
the contracting capacity for Virgin Galic. However, as
discussed above, the administrative rules of the UK,
the US and the Netherland should also apply in the
same time. Only consistent with all these mandatory
rules can a Chinese court decide if Virgin Galactic has

the capacity to perform a PSC or not.

1IL. IIT Solution

As to the uncertainty and conflicts in law
application, an international uniform administrative
law will always be the best and ultimate solution.
However, as the reasons mention in the second part, to
build such kind of legal regime is unsubstantial in
short period. Therefore, the author suggests dealing
with the applicable law to the contracting capacity for
the parties on three levels.

On the domestic conflict law level, the “theory of
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direct application” shall be adopted. A court should
apply the “directly applicable law” of all the countries
with PSC

simultaneously. Otherwise, the outcome of litigation

which have close connection a
might be inconsistent if the place of court is changed.
Furthermore, it is apt to the “safety” goal.

On the domestic administrative law level, a state
which has a plan to develop private spaceflight
industry shall accelerate to set up or improve the
fulfill

obligation under Art.VI of Outer Space Treaty.

administrative law to its administration

On the uniform conflict law level, the “theory of
directly applicable law” as we discussed above shall
be confirmed in an international or regional level to
assure the uniformity of application of law to the
contracting capacity for the parties of a PSC and

increase the safety of private space activity.

IV. THE APPLICABLE LAW TO THE LEGAL
EFECTIVENESS OF A PFC
IV.I the Relevant Conflict Rules in the LAL of China
Differing from contracting capacity issues, which
the

is always regulated by mandatory rules,
effectiveness of contract is often regulated by
random/arbitrary norms. Thus most legal systems
recognize the principle of party autonomy and the
principal of most close connections. China is not an
exception. In the LAL of China, there are three articles
which separately stipulated the conflict rules for
general contract, consumer contract and labor contract.
As mentioned for several times in the second part, the
characterization of a PSC is the precondition to decide
which conflict rule shall apply.

If the court characterizes the PSC as a consumer
contract, then the Art.42 shall apply. It stipulates that
“the the legal effectiveness of Consumer contracts (in
the event of absence of choice-of-law agreement
between parties) shall apply the law of the consumer’s
habitual residence; the law of the place where the
consumer receives the goods or service shall have the

priority to apply according to the choice of consumer
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or if the operator doesn’t engage in the relevant
in the habitual

The primary principle is a unilateral

activities consumer’s

2 44

business
residence.
party (consumer) autonomy which fully embodies the
policies behind the relevant provisions, with special
regard to the particularities of consumer protection. As
to the “safety” and “promotion” value, it embodies the
former. Besides the consumer’s habitual residence and
the place of receiving the goods or service act as the
accessorial connect points in the absence of the
consumer’s autonomy will. As to a PSC, the place to
receive the goods or service is hard to define. Most
likely the place where a spacecraft is launched from
could be an answer, at least part of the answers. In
order to stimulate the local private spaceflight industry,
the applicable law of the place where a spacecraft is
launched from will tend to benefit for the space
operator. Therefore the “place of receiving the goods
or service”, on the contrary, reflects the value of
“promotion”. As to the consumer’s habitual residence,
it could apply only if it is identical to the place of
receiving the goods or service, therefore it doesn’t
affect the relation between “safety” and “promotion”.
To sum up, it seems that the balance of the “safety”
and “promotion” is achieved by the Art.42. However it
is not necessarily the case because of the unilateral
party autonomy put the space operators in a very
passive situation. Thus the Art. 42 benefits more for
the “safety” than for the “promotion”.

If the court deems the PSC as a transportation
contract, “the general rule (Art. 41) will apply.
According to Art.41, the parties to a contract involving
foreign interests may choose the law applicable to
settlement of their contractual disputes. If the parties
have not made a choice, the law of habitual residence
of one party whose fulfillment of obligation can most
embody the contract’s character or the law of the
country to which the contract is most closely
connected shall apply.*® We should not take it for
granted that it embodies the balance of “safety” and

“promotion”, in that the applicable law-selection
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clause could be always contained in a formal contract
which is provided by the space operator. Moreover,
“the law of habitual residence of one party whose
fulfillment of obligation can most embody the
contract’s character” is namely the law of the space
operator’s habitual residence. Because according to
the doctrine of characteristic performance, the duty of
performance can most embody the character of a
contract. “/In a PSC, space tourists have duty of
payment, therefore the obligation fulfilled by the space
operator is the characteristic performance. These two
applicable laws mentioned above are both beneficial
for the space operators. Art. 41 also confirmed the
most closed connexion principle, which is helpful to
seek for the balance of “safety” and “promotion” case
by case. Considering the special character of a PSC,
the different aspects of the legal effectiveness of a
contract might apply different laws. In the author’s
opinion, the applicable law to a wavier clause should
be considered separately, in that there will be

mandatory rules involved.

IV.II The Applicable Law to a Wavier Clause of a PSC
in Accord With China Law
To date the spaceflight activity is still full of risks,

both for the space operator and the space tourist.
“Liability and the ancillary financial risks are issues
close to the heart of any commercial space tourism
the

nature-between the space operator and the tourist, “it

operator. Given private  contractual
is highly likely that carefully crafted exclusion of
liability clauses for death and injury would have been
included in the space tourism services agreement”.*’
To a space tourist a wavier clause means the
risk-undertaking, and to a space operator, it means the
To the

(commercial) spaceflight industry, the positive attitude

risk-reducing. promote local  private
to a wavier clause will be given by the law of the place
where a space operator’s habitual residence locates
and the law of the place where a space operator

launches a spacecraft. Take the US law for example.
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Under 51 U.S.C. 50914(b)(1), the licensee is
required to make a reciprocal waivers of claims with

and customers.

its contractors, subcontractors
“While the FAA final rule makes it clear that a space
flight participant is not a customer, the operator is not
prevented from making a waiver of liability part of the
agreement with a space flight participant except in
cases of gross negligence. This is in line with section 7
(a.)(7) of the FAA Guidelines, which provide that the
written informed consent to be signed by the space
flight participant should not relieve the RLV operator

1
»! However the

of responsibility for gross negligence.
law of the space tourist’s habitual residence may not
admit this waiver clause’s effect.

In a Chinese court, even if the US law is decided to
be the applicable law to a PSC according either Art.41
or Art.42 of the LAL of China, it might not apply to
the waiver clause because which may violate the
public interest of China. Chinese contract law
stipulates that “the following exception clauses in a
contract shall be null and void: (1) those that cause
personal injury to the other party; (2) those that cause
property damages to the other party as result of
deliberate intent or gross negligence.” **Additionally
the consumer protection law stipulates that “business
operators must not set unfair and unreasonable
regulations against consumers by the use of formal
contract, circular, statement, shop or store notice and
other means, or try to alleviate or avoid their civil
responsibility they must bear for harming the
legitimate rights and interests of consumers by
resorting to the above means. Should formal contracts,
circulars, statements and shop or store notices carry
contents mentioned in the previous paragraph, the
contents shall be null and void”.** These compulsory
rules shall be taken as a fundamental principle of
justice and as a part of the public interest. According
the Chinese contract law, a space operator should still
be responsible for personal injury caused by it, even if
it has no gross negligence. The consumer protection

law also denies a waiver clause’s effect.
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IV.III Solution

The questions are, under the Principle of Balance,
how to choose the applicable law to characterize a
PFC and how to deal with the public policy with
regard to the waiver clause.

From a domestic perspective, a Chinese court shall
depend on the law of forum to characterize a PFC.*
As aforementioned China has no definition about a
PFC so far. In this situation the court should aim at a
balance between “safety” and “promotion” on a macro
level. First, the court could confirm that the character
of a PSC is a consumer contract in order to protect the
interests of space tourists. After all, the tourist has a
weaker legal status than the operator and it is a basic
principle in private international law to protect the
legitimate interests of weak party. Meanwhile, as a
compromise to the safety value, the waiver clause’s
effect could be determined by the law which benefits
for the space operator, which is also apt to the freedom
to contract. This means the relevant countries’ public
policy related to the validity of a waiver clause should
not apply here. However, the same question in the
third part of this paper would occur that if the place of
court is changed, the outcome of litigation might be
changed too. A court will apply its public policy to a
waiver clause of a PFC just like it will apply its own
administrative law to the contracting capacity to a
space operator. Considering the “safety” value, we
should confirm the significant function of the
administrative law; therefore this paper argues to
apply these administrative laws simultaneously to the
contracting capacity of a PFC. However, considering
the “promotion” value, the validity of a waiver clause
should be confirmed, thus the related application of
public policy should be limited. Furthermore, a waiver
clause is always based on that “private passengers are
able to make a fully informed decision when taking on
the risk of suborbital flight”. *Thus, to confirm the
validity of a waiver clause does not mean the tourist’s

interest is neglected.
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In order to achieve the consistent outcome of
litigation in different courts, the author argues to put
this limited application of public policy into a uniform
conflict rule to regulate the validity of a waiver clause
of'a PFC.

Except for the waiver clause, others aspects he
legal effectiveness of a PSC shall be determined by the
party autonomy principle and by the most close
connexion principle in the absence of an autonomy

will.

V. CONCLUDING REMARKS

Several years ago a commentator stated “existing

freedom of contract, equality of bargaining power,
contract law, tort law, the law of obligations, insurance
law, private international law, and the law of conflicts
will be able to solve liability and other private law
issues arising out of space tourism activities.”
*However, no matter how perfect substantive laws are,
they could not apply if the conflict rules are ill.

As aforementioned, if a conflict rule is not
then the

uncertainty, vagueness, blindness and divergence

designed according to a PSC’s feet,

related to the application of law will occur. This is
beneficial for neither the “safety” value nor the
“promotion” value, which is the exactly situation faced
by the LAL of China.

To solve these problems, it is necessary to set up a
uniform conflict rules on basis of striking an
appropriate balance between “safety” and “promotion”
value. It is significant to design specific conflict rules
and theory guided by the “balance” principle, for
example, to directly apply the relevant administrative
law to the contracting capacity for a space operator
simultaneously, to limit the application of public
policy when deciding the effect of a waiver clause.

The final goal of this paper is to serve as the
starting point of the discussion on the national conflict
rules with regard to private spaceflight. There are
many other legal issues needing further considerations

on a private international law level, such as the
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applicable law to the tort, the property, the intellectual design a special or amend the existing substantive and
property and even the marriage and family legal conflict rules regime just for a PSC or space tourism.
relations etc. But at least, the legal thinking and debates about the
The era of private spaceflight is coming. character, principle and specific rules of the law which
Considering the tough and hard negotiation towards will apply someday in the future must precede man
building an international uniform substantive rule or into space. The final goal of this paper is to serve as
amending the existing international space conventions the starting point of the discussion on the national
regime, it might be a pragmatic approach at present to conflict rules with regard to private spaceflight. There
develop the native administrative rules and on the are many other legal issues needing further
other hand to set up a uniform conflict rule or at least considerations, such as the applicable law to the tort,
to adjust the application of native conflict rules. Some the property, the intellectual property and even the
may argue that it is not necessary to formulate an marriage and family legal relations etc.
international substantive law or conflict law until the The author would like to thank Joanne Irene
real space transportation is feasible. However, “law Gabrynowicz and P.J. Blount for their assistance in
must precede man into space.” > Maybe it is the writing of this paper

unrealistic for nations or international organization to
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